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TAX ON TOBACCO COUPONS. 

BILL TJNDBR CONSIDBRATION. 
H. R. 16085. 

A BILL To levy a tax upon the issuance of coupons, prize tickets, and other devices, and 
on the redemption, payment, purchase, or exchange of coupons, prize tickets, tags, 
bands, or other articles, things, or parts of articles or things, that shall have been 
attached to, packed in or with, or formed a part of, or encircling, or given with any 
manufactured tobacco, cigar or cigars, cigarette or cigarettes, or snuff, or any stamped 
package or receptacle thereof. 

Be it enacted hy the Senate a^nd Hoiise of Representatives of the United States 
of America in Congress assembled, That there shall be levied, collected, and 
paid by adhesive stamps, a tax of two cents for and upon every coupon, prize 
ticket, or other device, attached to, packed in or with, or forming a part of, 
or encircling, or given with any manufactured tobacco, cigar or cigars, little 
cigar or little cigars, cigarette or cigarettes, or snuff, or any stamped package 
or receptacle thereof, if any such coupon, prize ticket, or other device, con- 
tains any direct or indirect promise, or proposition, or offer, to make redemption 
or payment in cash therefor, or for any number of same, or to exchange property 
therefor, or for any number of same, whether such redemption, payment, or 
exchauge, is made or is to be made by a manufacturer of such tobacco, cigars, 
cigarettes; or snuff, or any other person, firm, or corporation. 

Sec. 2. That on and after the first day of July, nineteen hundred and eight, 
there shall be levied, collected, and paid, by adhesive stamps, a tax of two cents 
for and upon redemption, payment, purchase, or exchange of any coupon, prize 
ticket, tag, band, or any other article, thing, or part of an article or thing, which 
before being offered for such redemption or purchase shall have been attached 
to, packed in or with, or formed a part of, or encircled, or given with any 
manufactured tobacco, cigar or cigars, little cigar or little cigars, cigarette or 
cigarettes, or snuff, or stamped package or receptacle thereof. 

Sec. 3. That coupons, prize tickets, and other things mentioned in the first 
section of this Act, stamped in accordance with the provisions thereof, notwith- 
standing anything contained in the section hereof, upon being offered for re- 
demption, or sale, shall not be required to pay said tax, but all coupons, prize 
tickets, and other things mentioned in said first and second sections hereof, not 
stamped when issued by the manufacturer, or other person, firm, or corporation 
issuing same, shall, if presented for redemption on and after the said first day 
of July, nineteen hundred and eight, be stamped as provided in said section 
second hereof by the person, firm, or corporation presenting the same for re- 
demption, purchase, or exchange. 

Sec. 4. That the Commissioner of Internal Revenue shall cause to be prepared 
for the payment of the taxes provided by this Act suitable stamps denoting the 
said tax. Such stamps shall be furnished collectors desiring them. 

Sec 5. That in all cases where an adhesive stamp is used for denoting the 
tax imposed by this Act, the person, firm, or corporation using or afi^ing same 
shall write or print thereon the Initials of his or its name, and the. date on which 
said stamp is attached or used, so that it may not again be used. Any person, 
firm, or corporation who fraudulently makes use of an adhesive stamp to de- 
note any tax imposed by this Act without so effectually cancelling and obliter- 
ating such stamp, shall forfeit the sum of fifty dollars. The Commissioner of 
Internal Revenue is authorized to prescribe such method further for the can- 
cellation of stamps as substitute for, or in addition to, the method prescribed 
in this section, as he may deem expedient and effectual. And he is directed 
to make the application of such method imperative. 

Sec. 6. That if any person shall forge or counterfeit, or cause or procure, 
to be forged or counterfeited, any stamp, die, or other instrument, or any part 
of any stamp, die, plate, or other instrument, which shall have been provided, 
or may hereafter be provided, made, or used in pursuance of the provisions of 
this Act or any previous provisions of law on the same subject, or shall forge, 
counterfeit, or resemble, or cause or procue to be forged, counterfeited, or re- 
semble, the impression, or any part of the impression, of any such stamp, die, 
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plate, or other instrument, as aforesaid, upon. any paper, or shall stamp or 
mark, or cause or procure to be stamped or marked, any paper with such forged 
or counterfeit stamp, die, plate, or other instrument, or part of any stamp, 
die, plate, or other instrument, as aforesaid, with intent to defraud the United 
States of any of the taxes hereby imposed, or any part thereof, or if any per- 
son shall offer, or sell, or expose to sale, any paper, article, or thing, having 
thereon the impression of any such counterfeited stamp, die, plate, or other 
instrument, or any part of any stamp, die, plate, or other instrument, or any 
such forged, counterfeited, or resembled impression, or any part of any im- 
pression, as aforesaid, knowing the same to be forge^, counterfeited, or re- 
sembled; or if any person shall knowingly use, or permit the use of, any 
stamp, die, plate, or other instrument, which shall have been so provided, made, 
or used, as aforesaid, with intent to defraud the United States; or if any 
person shall fraudulently cut, tear, or remove, or cause or procure to be cut, 
torn, or removed, the impression of any stamp, die, plate, or other instrument 
which shall have been provided, made, or used in pursuance of this act 
or of any previous provisions of law on the same subject from any 
paper, or any instrument, or writing charged or chargeable with any of the 
taxes imposed by law; or if any person shall fraudulently use, join, fix, 
or place, or cause to be used, joined, fixed, or placed to, with, or upon any paper 
or any instrument or writing charged or chargeable with any of the taxes hereby 
imposed any adhesive stamp, or the impression of any stamp, die, plate, or other 
instrument which shall have been provided, made, or used in pursuance of law, 
and which shall have been cut, torn, or removed from any other paper, or any 
instrument or writing charged or chargeable with any of the taxes imposed by 
law; or if any person shall wilfully remove, or cause to be removed, alter, or 
cause to be altered, the cancelling or defacing marks on any adhesive stamp, 
with the intent to use the stamp, or to cause the use of the same after it shall 
have been once used, or shall knowingly or wilfully sell or buy such washed or 
restored stamps, or offer the same for sale, or to give or expose the same to 
any person for use, or knowingly use the same, or prepare the same with intent 
for the further use thereof ; or if any person shall knowingly and without lawful 
excuse, the proof whereof shall lie on the person accused, have in his possession 
any washed, restored, or altered stamps which have been removed from any 
article, paper, instrument, or writing, then, and in every case, every person so 
offending, and every person knowingly and wilfully aiding, abetting, or assisting 
in committing any such offense, as aforesaid, shall, on conviction thereof, for- 
feit the said counterfeit, washed, restored, or altered stamps and the articles 
upon which they are placed and be punished by a fine not exceeding one thou- 
sand dollars, or by imprisonment and confinement to hard labor not exceeding 
five years, or both, at the discretion of the court. And the fact that any adhe- 
sive stamp be bought, sold, offered for sale, used, or had in possession, as afore- 
said, has been washed or restored, by removing or altering the cancelling or defac- 
ing mark thereon, shall be prima facie evidence that the stamp has been once 
used and removed by the possessor thereof from some paper, instrument or 
writing charged or chargeable with taxes imposed by law in violation of the pro- 
visions of this section. 

Sec. 7. That whenever any person, firm, or corporation violates any of the 
provisions of section one, section two, section three hereof by the issuance of 
any coupon, prize ticket, or other device, as provided for in section one, without 
attaching thereto any adhesive stamp denoting the tax before mentioned, or 
after the first day of July; nineteen hundred and eight, presents for redemp- 
tion, sale or exchange, or redeems, purchases, or gives property in exchange for 
any coupon, prize ticket, tag, band, or any other article or thing, as provided 
in section two hereof, without aflSxing thereto an adhesive stamp denoting the 
tax herein provided for, such person, firm, or corporation shall, upon conviction 
thereof, be punished by a fine of fifty dollars for every failure to affix such 
stamp or stamps. 

Committee on Ways and Means, 

Thursday, April 2, 1908, 
The committee met at 10.30 o'clock a. m., with Hon. Sereno E. 
Payne in the chair. 

Present: The chairman and Messrs. Dalzell, McCall, Hill, Need- 
ham, Calderhead, Fordney, Bonynge, Longworth, Clark, Cockran, 
Granger, Griggs, Pou, and Kandell. 
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The Chairman. We will prooeed to a hearing on the antieoupon 
tobacco bill (H. R 16085). 1 understand the parties in favor of the 
bin will be content with an hour. Is that so, Mr. Yerkes? 

Mr. YEatKBS. We think, Mr. Chairman, that an hour, or an hour 
and a quarter at the utmost, will be sufficient.* 

The Chairman. You may proceed. 

STATEMEHT OF HON. JOHW W. YEBKES, ATTOBNEY, OF 
WASHDTOTON, D. C. 

Mr. Yerkes. Mr. Chairman, some weeks ago I was asked bv a 
number of independent tobacco manufacturers — ^that is, manufac- 
turers of tobacco and producers of cigarettes and snuff — to examine 
this bill that is before you for consideration this morning (House 
bill 16085, introduced by Mr. Tawney), and to look at it for two 
purposes: First as to its constitutionality, and secondly as to the 
propriety of such legislation by the Congress— that is, the propriety 
m their asking this Congress to consider and report favorably siicn 
a bill; and to appear before the committee and make such a statement 
regarding it as seemed proper. 

I think it germane, and perhaps absolutely and abundantly proper, 
at the openmg, very briefly to give the history of Congressional 
legislation with regard to these packages of manufactured tobacco. 
Of course many of you gentlemen have been a part of that legisla- 
tion. There are, however, some members of the committee who have 
not participated in the previous enactments by Congress on this 
subject. 

Prior to the passage of the Dingley bill of 1897 there was virtually 
no legislative and no departmental restriction upon what was placed 
or could be placed by manufacturers in these packages. As a result, 
you found, especially in cigarette packages, pictures of scantily 
clothed danciiig mrls, and others, that were believed to be immoral 
and improper. You found in many of these tobacco pouches what 
were really lottery tickets — coupons which gave, you a chance, by 
number or in some other way, to become the owner of property that 
was disposed of through lottery methods. You found eveti articles of 
weight in them, like knives. The result was that the condition had 
reached such a point that in 1897 the Congress absolutely prohibited 
the placing within these packages of anything except the tax-paid 
tobacco itself — ^that is, the article that was to oe tax paid. So that 
under that act of 1897 you could place within these packages, whether 
large or small (these are quite small), nothing except the tobacco 
itself, which was represented by the Government stamp passing over 
the package in such a way as to prevent it from being opened without 
the destruction of the stamp. Then, on the wrapper, the receptacle, 
was the name, of course, of the manufacturer, and such labels, etc., as 
he chose to put upon it. 

A question was raised as to the constitutionality of that act of Con- 
gress; and it was decided by the Supreme Court that Congress had 
the right to declare what should be placed inside of one of these 
packages, or, at any rate, had certainly the right to declare that noth- 
ing should be placed inside except the tax-paid article itself upon 
which the stamp was affixed. 
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That was the law from 1897 until the act of July 1, 1902, which 
provides, as a revision or amendment of the Dingley section : 

No packages of manufactured tobacco, snuff, cigars, or cigarettes prescribed 
by law shaU be pei^itted to have packed in or attached to or connected with 
them, nor aflSxed to, branded, stamped, marked, written, or printed upon them, 
any paper, certificate, or instrument purporting to be or representing a ticket, 
chance, share, or interest in or dependent upon the event of a lottery, nor any 
Indecent or' immoral picture, representation, print, or words; and any viola- 
tion of the provisions of this paragraph shall subject the offender to the pen- 
alties and punishments provided by section three thousand four hundred and 
fifty-six of the Revised Statutes. 

Under that act, and under the report made by the Ways and Means 
Committee to the Congress in reporting this amendment, the internal- 
revenue bureau provided (and I read from the regulations concerning 
the tax on tobacco, snuff, cigars, and cigarettes of August 1, 1907) : 

That a manufacturer may place within his statutory package containing 
tobacco, snuff, cigarettes, or cigars, small advertising cards, coupons, certifi- 
cates, paper bands, circulars, trade-mark tin tags, and trade-mark strips which 
do not materially increase the sfze of the package, and which are intended as 
an advertisement of his business, and concern the manufacture and sale of his 
products, and no other business ; and such advertising matter will not be pro- 
hibited, although intended to be returned to the manufacturer or to some person 
designated by him on the coupon and exchanged for other articles, provided 
the distribution of the prize articles does not depend upon the event of a 
lottery. 

That is the existing law. The bill under consideration at present 
does not deprive the manufacturer of the right to place within the y Cj 
package every article named in the act of 1902, but it simply provides : ^^ 3^ 

That If any coupon, prize ticket, or other device attached to or packed in 
with or forming a part of or encircling or given with any manufactured tobacco, 
cigars, cigarettes, etc., if such coupon, prize ticket, or other device contains any 
direct or Indirect promise or proposition or offer to make redemption or payment 
in cash therefor, or for any number of same, or to exchange property therefor, 
or for any number of same, whether such redemption, payment, or exchange is 
made or is to be made by a manufacturer of such tobacco, cigars, cigarettes, or 
snuff, or any other person, firm, or corporation, then such a coupon that has 
attached to it this prize feature shall, by an adhesive stamp, pay a tax of two 
cents. 

So, therefore, the manufacturer will still have the right to use this 
prize system if he sees fit to do so; but if he does, he pays this tax 
upon it. If he does not use it, of course he does not pay the tax. 

Now, the question comes as to the propriety (I will not sav the 
legality) of the use of these coupons. After the passage of the Ding- 
ley Act, when it was no longer legal to place within the package bear- 
ing the tax-paid stamp coupons, prize tickets, lottery tickets, or any- 
thing of that kind, one tobacco manufacturing establishment ^and 
I refer to the American Tobacco Company, commonly called "the 
Trust; " and I suppose it is not in any way offensive to use that word 
" trust," because I believe now we all agree that there are both good 
and bad trusts) and perhaps others adopted the plan of, not in or on 
the package notifying the public of what could be and would be 
redeemed arid how they could be redeemed, but by extraneous, out- 
side advertising matter saying that " If you will return," for instance, 
" a certain portion of this package, of the container or wrapper, of 
the lid of the box," or what not, " then, in that case, we will hold 
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that that has a specified interest in certain named articles ; and if you 
send enough of them," 30 or 40 or 100, or whatever the number may 
have been, " you get the article." 

Bills were introduced in 1903, and I believe one of them was favor- 
ably considered by the Ways and Means Committee and reported to 
the House (I have them here before me; one was the Tawnejr bill of 
1903), that denied the right to place within these packages prize cou- 
pons, and went one step further and provided that it should be unlaw- 
ful for any manufacturer of tobacco, snuflF, cigars, or cigarettes, or 
retail dealer, to give or oflFer to give, directly or indirectly, any gift or 
premium for the return of any tag, label, or coupon. The question 
was immediately raised as to whether that section of the proposed 
law was constitutional. In other words, while admitting that under 
the decision of the Supreme Court following the Dingley Act the 
Congress had the power to say, " You shall place nothing except the 
tax-paid article, viz, the tobacco, snuff, or cigarettes, within the 
package bearing the Government stamp," it was contended that the 
Congress could not say to the manufacturer, " You can not offer and 
give to the purchaser of your goods an opportunity to participate in 
these gift prizes ; " that, in other words, the retail dealer could not 
hand to the purchaser of the package, and with the package, a coupon, 
memorandum, or paper indicating that this purchaser had this 
interest in these articles. 

I am inclined to think, especially under some State decisions that 
seem to be thoroughly well reasoned, while there is no United States 
Supreme Court decision that I think covers the case absolutely, still, 
for the sake of argument, I am willing to admit that that feature of 
that act may perhaps have been unconstitutional. But that question 
does not arise under this proposed bill at all. There is no reference 
to any such question. 

Of course, the power of Congress to levy taxes is exceedingly broad 
and extensive. As I recall the provisions of the Federal Constitution, 
there is only one absolute denial to the Congress in levying taxes. 
You can not levy a tax upon any articles exported from a State. I 
think there are only two other qualifications or restrictions upon your 
power : First, if a capitation or direct tax, it must be levied according 
to the prior census enumeration; and all levies, imposts, duties, or 
taxes must be uniform throughout the United States. 

I presume that no lawyer would for a moment claim that this pro- 
posed tax upon this method of doing business is a direct tax. The 
decisions of the Supreme Court are clear as to what constitutes a 
direct tax — a capitation tax, a tax on real estate and (under the deci- 
sion of 1895) a tax upon personal property. This is a tax levied upon 
a mode of doing business, just exactly as you levy a tax, not upon the 
property transmitted by means of the succession or inheritance tax, 
but (under Knowlton v. Moore case) upon the act of passing. 

The next question is, perhaps, " Is this tax unconstitutional because 
it does not embrace every article upon which an internal-revenue tax 
is levied ? " In other words, it may be said that you have distilled 
spirits upon which a Government tax is levied; that you have oleo- 
margarine; that you have fermented liquors; and yet that the Con- 
gress, under this act, segregates and selects certain manufactured 
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tobacco products alone and makes this act applicable to the manu- 
facturer dealing with them in this named way. 

Gentlemen, according to my judgment, the law is absolutely con- 
stitutional. It is a uniform law with regard to tobacco. Some one 
inight raise the question under the section of the Federal Constitu- 
tion as to uniformity in taxation, that it is not uniform because it 
does not cover every article that is subject to an internal-revenue tax, 
but selects tobacco. It seems to me that under the decisions of the 
Supreme Court this claim can not be made good. If so, it is perfectly 
easy to amend the bill, if anyone should take that view of it and 
otherwise favor it. 

In the case of Knowlton v. Moore, which you gentlemen all remem- 
ber, 178 U. S., the Supreme Court held that the expression " uni- 
formity " was synonymous with the expression " to operate uniformly 
throughout the United States." Under that decision certainly this 
act is constitutional, because it operates uniformly throughout the 
United States upon these tobacco products, and upon every manu- 
facturer engaged in producing them. 

In the case of Edye v. Robinson, and in the case of the Cunard 
Steamship Company against the same defendant, reported in 112 
U. S. (generally called the " head-money cases," because this decision 
was a construction of the first legislative enactment levying a head 
tax upon foreigners imported, and requiring steamships or sailing 
vessels that brought them into ports to pay this tax) the point was 
made that the tax was not uniform because it was levied only upon 
the heads of those foreigners who were imported to the United States 
by vessels, and was not levied upon foreigners who were brought in by 
means of railroads from Mexico, Canada, or elsewhere, or who came in 
in other conveyances or in other methods. The court said : 

The tax Is uniform when it operates with the same force and effect in every 
place where the subject of it is found. The tax in this case, which, as far as it 
can be caUed a tax, is an excise duty on the business of bringing passengers 
from foreign countries into this country by ocean navigation, is uniform and 
operates precisely alike in every port of the United States where such pas- 
sengers can be landed. It is said that the statute violates the rule of uniformity 
and the provision of the Constitution that no preference shall be given to any 
regulation of commerce or revenue to the ports of one State over those of 
another, because it does not apply to passengers arriving in this country by 
railroad or other inland mode of conveyance ; but the law applies to all porta 
alike, and evidently gives no preference to one over another, but Is uniform in 
its operation in all ports of the United States. 

In the case of the United States v. Singer (15 Wall., Ill) the 
Supreme Court, speaking through Mr. Justice Field, said, where a 
law levying certain taxes upon distilled spirits (the law of 1868) 
provided that the distiller himself should compensate the ganger and 
storekeeper-gangers who might be placed at his plant (they are now 
paid by the Government) : 

The Jaw is not, in our judgment, subject to any constitutional objection. 
The tax imposed upon the distiller is in the nature of an excise. 

There was a tax imposed upon him and not imposed upon the brew- 
ers of fermented liquors or manufacturers of tobacco, although they 
bore a revenue tax at the same time. 

The tax imposed upon the distiller is in the nature of an excise, and the only 
Umitation upon the power of Congress in the imposition of taxes of this char- 
acter is that they shall be uniform throughout the United States. The tax here 
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Is uniform in its operation; that is, it is assessed equally upon all manufac- 
turers of spirits, wherever they are. The law does not establish one rule for 
one distiller and a different rule for another, but the same rule for all alike. 

It seems to me that that is exactly the point in this case — ^that this 
law establishes one rule for every tobiicco manufacturer, for all alike; 
not one rule for one and a different rule for another. 

As to the propriety and also the le^lity of a tax of this kind, which 
is a tax upon a method of doing busmess, I wish to call the attention 
of the conunittee especially to me comparatively recent case of Nicol 
V Ames (173 U. S., 509). You gentlemen will recall that in your 
act of June 13, 1898 (the Spanish war revenue act), you provided 
that in case of sales made at any exchange or board of trade of prod- 
ucts or merchandise the seller was compelled to give to the pur- 
chaser a certain written or printed memorandum showing the nature 
of the agreement, etc., and then you provided for a tax upon that 
memorandum. Here was a specific, definite, and fixed mode imder 
which this particular type and class of business was to be conducted ; 
and upon the memorandum of sale you provided that this tax should 
be affixed by an adhesive stamp. 

In this case the claim was made and urged with power and force 
by distinguished counsel (Mr. Carlisle being one of them) that the 
law was unconstitutional. The Supreme Court, in considering that, 
discusses fully the power of the Congress to impress a tax upon this 
mode of business. . The tax was not impressed upon the merchandise 
sold. The tax was not impressed upon the busmess or vocation of 
the broker, but it was impressed upon the mode. It was said that 
you must do it in a certain way, and upon that Congress placed this 
tax. The same thing was done all through that act, as you gentlemen 
recall. There were a number of instances in which the taxes were 
imposed. 

The Supreme Court says : 

In searching for proper subjects of taxation to raise moneys for the support 
of the Government Congress must have the right to recognize the manner m 
which the business of the country is transacted : how, among other things, the 
exchange of commodities is effected ; what facilities for the conduct of business 
exist ; what is their nature and how they operate ; and what, if any, practical 
and recognizable distinction there may be between a transaction which is 
effected by means of the use of certain facilities and one where such facilities 
are not availed of by the parties to the same kind of transaction. 

That is going to this proposition: This tax was levied upon the 
sales that occurred on the board of trade. Two gentlemen in their 
office could meet and make a sale ; farmers could meet and make their 
sales. It was when the sale was made on the board of trade that the 
tax was affixed. And the court says that there may be a difference 
between a transaction which is effected by means of using certain 
facilities and one where such facilities are not availed of by the par- 
ties to the same kind of transaction. In one case the tax is affixed and 
in the other not. 

That is this act. Those manufacturers who desire to take advan- 
tage of these prize coupons can do so by paying the tax, just as the 
man who sold on the board of trade had to pay the tax. The man 
who does not desire to use the coupon can put his tobacco upon the 
market without the coupon and is not compelled to pay the tax. 
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The court proceeds: 

This tax is asserted to be a direct tax because it is a tax upon the sale of 
property measured by th^ value of the thing sold, and such a tax is a direct tax 
upon the property itself, and therefore subject to the rule of apportionment. 
All the cases Involving this question whether the tax to which objection was 
taken amounted practically to a tax on the property are cited. If this tax is 
not on the property or on the sale thereof, then these cases certainly do not 
apply. We think the tax is, in effect, a duty laid upon the privilege, oppor- 
tunity, or facility offered at boards of trade or exchanges for the transaction 
of the business mentioned in the act. It is not a tax upon the business itself 
which is so transacted, but is a duty upon the facilities nmde use of and actually 
employed in the transaction of the business and separate and apart from the 
business itself. 

The court continues and takes up the question of uniformity, and 
says there is nothing in that. 

The Chairman. Mr. Yerkes, if it will not interrupt you there, I 
would like to ask you a question. 

Mr. Yerkes. It will not. 

The Chairman. As I recollect it, the oleomargarine act was held 
by the Supreme Court to be constitutional because the court could 
not say on the face of the act that Cotigress imposed that tax for the 
purpose of suppressing the sale of oleomargarine. 

Mr. Yerkes. Yes, sir. 

The Chairman. But that it was within the taxing power of 
Congress. 

Mr. Yerkes. Yes, sir; that is true. 

The Chairman. If we should pass this bill, what do you say as to 
whether the bill would show on the face of it that the only object of 
Confess was to suppress the issuing of these coupons and other arti- 
cles in the package s 

Mr. Yerkes. On that proposition, Mr. Chairman, I would have 
this to say : On the face of it, it is a revenue- producing law. There 
is a tax provided upon a business system now existing, and existing 
in the United States. You provide the same tax upon each one of 
these coupons that was provided in the oleomargarine law upon the 
pound of oleomargarine, the original act, 2 cents a pound, if I 
remember. The Supreme Court said that on the face of it, it was a 
taxing law ; that they could not look behind the veil ; that behind it 
there might be the distinct and absolute purpose on the part of Con- 
gress to destroy the oleomargarine business, and incidentally to pro- 
tect, of course, the cow ; but that it is not the province of the court to 
look behind an act which, upon its face, is a revenue-producing law. 

Mr. Chairman, I think that question could be again answered in 
this way : Under the decision of the Supreme Court in a case decided 
in 1902 (the Felsenheld case — it was decided after the passage of the 
Dingley act) , when the question was raised, the court decidedthat you 
have the power to exclude these coupons from these packages ; and you 
did it. Therefore, if you wanted simply to prevent the use of these 
coupons, you could do so in a moment by reenacting the Dingley bill. 
Therefore this act will not show the purpose of destroying the use of 
these coupons and preventing it, because you could do that by a few 
words; but it shows the privilege of allowing their use to the manu- 
facturer, attaching to it a return to the Government for the privilege 
of transacting business in that way. 
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Mr. McCall. Mr. Yerkes, if it will not interrupt you, I should 
like to ask this question: It seems to me that that brings up the 
vital point in the whole matter. Instead of taxing the business of 
selling coupons or selling prizes, why would it not he better to frame 
the statute upon that decision of the Supreme Court, which you first 
referred to, and provide that the package shall contain nothing but 
the tax-paid article, and let it simply stand at that? 

Mr. Yerkes. I am frank to say that simply as an individual (and 
I know I am not voicing the sentiments of some of the gentlemen whom 
I am representing here) I have always had the idea in my own mind 
that in the case of any article upon which the law requires a Gov- 
ernment stamp to be affixed the package should contain the tax- 
paid article and nothing else. But the manufacturers say : 

We want to advertise our business by placing within these packages certain 
labels and c«*rtain t«gs: we have been doing it, and it would interfere w^lth and 
seriously incommode if not destroy our business if you stopped it altogether. 

So, therefore, to try to meet all sides of the case this bill was 
drawn, which allows the continuance of these former business 
methods, but provides that if there accompanies these tax-paid pack- 
ages the hope of further reward and the securing of other property 
than that covered by the tax-paid stamp, then that mode and char- 
acter of doing business shall pay a revenue to the Government. 

Mr. Dalzell. Mr. Yerkes, let me ask you this question : Is not the 
amount of the tax named in this bill influenced by the result to be 
attained ? In other words, is it not prohibitive ? 

Mr. Yerkes. Upon that question I can not answer, Mr. Dalzell. 

Mr. CocKRAN. That is the intention, is it not? 

Mr. Yerkes. No, sir; I do not understand that to be the intention. 
My understanding of the intention is this — and I have nothing at all 
to conceal. I will state frankly what I understand to be the objects 
of this bill and the reason for its introduction so far as I get it 
from the gentlemen for whom I^ am speaking — some independent 
tobacco manufacturers: If the manufacturer believes that this mode 
of doing business is worth that much to him, of course he pays the 
tax, whether it is worth that much to him in actual money return 
or in the power to destroy the competitor, because the present system 
has a two-fold value and is used for a two-fold purpose by the 
American Tobacco Company — both to increase its sales and to abso- 
lutely destroy competition. Those facts can be made as clear as 
crystal by proof that can not be gainsaid ; and they have been made 
plain bj^ the testimony taken by the Government in the case now pend- 
ing against the American Tobacco Company. 

Mr. CocKRAN. Mr. Yerkes, that is just the point upon which I 
should like some enlightenment. That touches the policy of this 
measure. 

Mr, Yerkes. The proprietjr. 

Mr. CocKRAN. As distinguished from its constitutionality? 

Mr. Yerkes. Yes, sir; the propriety or the policy. I said I was to 
rtrgue both questions. 

Mr. CocKRAX. You have not discussed that? I was a little late in 
coming in. 

Mr. Yerkes. Xo, sir. I stated at the beginning that I was asked to 
talk upon the two questions— the constitutionality and the propriety 
of this bill under existing circumstances. 
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Mr. Clark. If that last statement of yours is true (and I take it 
that it is) about the American Tobacco Trust, why does not that 
strengthen Mr. McCall's suggestion that we pass a law prohibiting 
the thing? Some of the others are in it. 

Mr. lERKES. Oh, yes; some of the independents are in it. Of 
course, they will oppose this bill ; there is no (Question about that. All 
of the independents are not for it. But it will have this effect : That 
if the man gets this special privilege that Congress is giving him un- 
der this legislation, viz, of putting these prize coupons in a package 
bearing the stamp that is supposed to evidence simplj the payment of 
the tax (on what? not upon a special mode of doing business, but 
upon an ounce or 3 ounces of tobacco) — if he is going to take advan- 
tage of that privilege that the Congress gives him, let him pay the 
tax for that business privilege. 

Mr. Clark. But if it is a bad business method, and used for bad 
ends, it ought to be stopped absolutely. 

Mr. Yerkes. That is a matter that you gentlemen have to consider. 
You have it in your power to stop it absolutely. 

Mr. BoNYNGE. The avowed object of the bill is to use the taxing 
power for the accomplishment of another purpose than the raising 
of revenue, is it not ? 

Mr. Yerkes. Both purposes, sir ; just as the oleomargarine law was 
for both purposes. 

Mr. Cockran. It is like the oleomargarine law ? 

Mr. Yerkes. It is exactly like the oleomargarine law. It is a tax- 
ing bill ; and the courts can not go behind it on that account. 

Mr. Cockran. Will you tell us how it is that the American Tobacco 
Company enjoys any particular advantage under this state of affairs 
that its competitor has not got? How does it operate to give it an 
advantage? 

Mr. T^rkes. It operates, as I understand it, in this way : That the 
small manufacturer, the individual of limited means and resources, 
can not engage in this prize-giving business; that he is absolutely 
estopped from competing with the American Tobacco Company in 
that field. 

Mr. Cockran. Why is that? Why is that so? 
[ Mr. Yerkes. Because of a lack of resources, and the further fact 
that the American Tobacco Company produces almost every form of 
manufactured tobacco — the smoking, the chewing, the snuff, the 
cigars, and the cigarettes. Their coupons are interchangeable. By 
that I mean that if I buy cigars Q.nd get a coupon, and I buy manufac- 
tured smoking tobacco and get a coupon, and buy cigarettes and get a 
coupon, and buy chewing tobacco and get a coupon, I can put those 
together and make them a portion of my ability to take from the 
American Tobacco Company the prize offered. 

The Chairman. I was about to say that if you would rather pro- 
ceed until you get through, and answer questions afterwards, the 
committee will accommodate you in that way. 

Mr. Yerkes. I really have no fixed line of remarks. I made some 
references to these Supreme Court cases to save time ; but there is just 
one other point before I come to that, Mr. Cockran, with your per- 
mission. 

The competition between gentlemen who manufacture a product 
upon which the Government fixes a tax, it seems to me, should depend 
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primarily upon the actual merit of the article and should not rest 
upon some other article, an opportimity to secure which goes under 
the tax-paifi stamp into the hands of tne purchaser; or, if you give 
him that privilege, then that is a privilege that properly should bear 
a tax. As long as this coupon project is used your package of tobacco 
that bears this Government stamp is of value not only to the pur- 
chaser to the extent of the tobacco, but to the extent of the oppor- 
tunity to become the owner of these various articles that are adver- 
tised by the American Tobacco Company or by the Bloch Company, 
as I have papers here showing that they give for so many coupons. 

With regard to the question of the small individual manufacturer 
being able to compete, here is the catalogue of 1908-9 issued by the 
American Tobacco Company, in which appears almost everything 
that the human mind could desire, whether it be the mind of a child, 
a man, or a woman. Just go over this and see the list that they give — 
everything; pianos, rugs, sweaters, even golf sticks, I think. 

Mr. Hill. Would that package which you just took up, which had 
a coupon attached to the outside of it, have been in violation of the 
law of 1897 ? I refer to your statement that nothing should be put in 
the package except the article taxed. Would that package, with the 
coupon attached to the outside and nothing inside but the tobacco, 
have been in violation of that law ? 

Mr. Yerkes. It would have been in violation, because the act of 
1897 provides that nothing shall go inside except the tobacco and 
nothing outside except the manufacturer's name and label. 

Mr. Hill. I know ; but was it within the scope of the decisions of 
the courts that Congress had a right to prevent anything being put 
inside but the tax-paid tobacco ? 

Mr. Yerkes. I think so, undoubtedly. I think the decision of the 
Supreme Court in that case, decided in 1898, is perfectly clear — that 
you have the power to say that nothing shall go inside of this bag 
except the article that pays the tax. 

Mr. Hill. But that bag has nothing inside of it except the article 
taxed ; but it has an attached tag or coupon outside. 

Mr. Yerkes. I do not know whether it has any or not. 

Mr. Hill. Well, the other one that you had here — that has a tag 
on the outside. 

Mr. Yerkes. This has not anything but the Government notice. 

Mr. Hill. I thought the tag that was on the outside was a coupon. 

Mr. BoNYNGE. Could you have a coupon tag on the outside, under 
theact of 1897? 

Mr. Yerkes. No, sir; this is not a coupon tag; ai:d I can tell you 
why 

Mr. Hill. Could you have one under the act of 1897? 

Mr. Yerkes. Under the act of 1897? No, sir. 

Mr. Hill. On the outside? 

Mr. Yerkes. No, sir; you could not have had it attached to that 
package. But where I think they constitutionally could and perhaps 
did act was that when I bought this package a retail dealer could 
hand me that, if it was a coupon, at the same time ; and I do not 
know whether the Congress could prevent that. That is a question. 

You ask me if this is a coupon. This is the celebrated Durham 
smoking tobacco. The Durham smoking tobacco at one time did 
carry a coupon, just as the other great smoking brand of the trust 
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carried a coupon, namely, the Duke Mixture. They carried coupons 
to the purchaser until the American Tobacco Company had absolutely 
secured the entire market for granulated smoking tobacco; and the 
minute they got control of it they stopped putting coupons into those 
packages. 

Another fact: The testimony that you gentlemen heard in 1903 
developed clearly the fact that the use of these coupons increased 
the price of the tobacco — ^the tax-paid article — to the purchaser, and 
increased the profit of the manufacturer using the coupon. Cer- 
tainly the Congress does not care to continue, without some revenue 
coming in to the Government from it, a course which increases the 
price of the tax-paid article to the consumer and increases the profit 
of the manufacturer as against the consumer. 

In your hearing of January, 1904, this letter was read, and in no 
way was it denied. I saw it just in reading the previous hearings; 
that was my only information of it. The letter is written by Larus 
Brothers & Co., tobacco manufacturers, of Eichmond, Va. They 
state : 

Replying to your inquiry as to the redemption of tags, will state that we 
have always been and are now opposed to this method of marketing goods. 

They believe that the competition should rest upon the merit and 
price, without these fictitious values being added. 

Some two years ago, at the earnest solicitation of some of our salesmen, we 
reluctantly consented to redeem tags on one brand of tobacco which we were 
then putting on the market, and necessarily have been forced to redeem the 
tags up to the present time. We calculated, in putting this brand on the market, 
that it would cost us 3 cents per pound to redeem the tags, which amount we in- 
cluded in our selling price. 

That is, they added 3 cents per pound to the price of the tobacco 
they sold. 

Since your request for information on the subject, we have carefully figured 
the exact cost to us up to December, and find that up to that time only 49.8 of 
the tags sent out have been returned to us for redemption. You will note from 
the above-stated facts that instead of costing us 3 cents per pound to redeem 
tags it has only cost us a little less than 1^ cents per pound, and thereby we 
are that much in pocket on the goods sold. 

Mr. Bon YNGE. Whose statement is that ? 

Mr. Yerkes. That is the statement of Larus Brothers & Co., who 
are tobacco manufacturers of Richmond, Va. What type of tobacco 
do they manufacture, Mr. Campbell! 

Mr. Campbell. Smoking and chewing tobacco. 

Mr. Yerkes. Smoking and chewing tobacco, both. 

You will find in this same record a long examination of the man 
who is, I presume, the largest independent tobacco manufacturer in 
the United States — my friend, Mr. Bloch. Mr. Bloch is opposed to 
this bill, and was opposed to the bill previously introduced ; and he 
was submitted to quite a grueling by the members of this committee 
on the question of coupons. I think, notwithstanding the interest 
shown by some of the lawyer members of the committee, in putting 
your questions, that you failed to secure from Mr. Bloch a statement 
of the cost of this to him or the profit in it to him, or the number of 
tags that were actually redeemed as compared with the number actu- 
ally issued of these prize-bearing coupons. He is here this morning, 
and he may be ready this morning to give you that information. So 
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that this system results clearly, from this testimony, in increasing the 
price of the tax-paid article to the consumer and increasing the 
profit to the manufacturer. 

I come now to the question that Mr. Cockran asked with regard to 
the propriety of this legislation. Let me put it this way, sir : Is it 
proper, it is wise for the Federal Congress, by legalizing, through 
legislation, a certain mode of doing business, to create a condition 
under which a manufacturer posse&sing unlimited capital can, will, 
and does go into the market, and thereby destroy the competitor 
whose resources are limited, and who can not, because of those limited 
resources, meet the conditions created by such legislation that his 
competitor does meet ? 

That brings up the question as to the uses to which these coupons 
are put. I insist that under the testimony that can be introduced 
before this committee to-day by ipen present, I insist that under the 
testimony that has been taken in this Government case in New York, 
it is perfectly apparent that the coupon system has been used by this 
great, dominant corporation, not for simply legitimate and I will 
say honest business purposes, viz, to increase the consumption of 
their output, but it has been used absolutely to cripple and destroy 
the competitor who was in the same field attempting to sell the same 
class of manufactured article. There are present here men who will 
swear to you that their resources are not sufficient to allow them to 
compete with the large corporation in attracting the public attention 
and the public patronage by offering these prizes, covering, as I say, 
even horses, it seems (I guess it is the vehicle and harness), and there 
are some very pretty girls in here, but I suppose it is the sweaters 
that they are advertising — everj^thing that you can want — solid silver 
sets, plated ware 

Mr. Cockran. My question was prompted by the fact that I. do 
not quite understand how those presents are distributed. What re- 
lation is there between the coupon and the present? 

Mr. Yerkes. You understand that your act of 1902 denies the right 
to use any coupon or system where the result depends upon lottery 
chance, the old form that had been used. Therefore they put in these 
packages a coupon which had an absolute fixed value — that is, if you 
sent in 50 of those coupons you got a certain article which might be 
a pipe or which might be a knife ; if you sent in 100, you got another 
article. 

Mr. BoNYNGE. You got your choice, did you not, of the article 
you wanted of a certain value i 

Mr. Yerkes. You got your choice, provided you send in the proper 
number of coupons. Eecently, they have adopted the system of 
using, in certain localities where they are attempting to force out 
a competitor, cash coupons that have an absolute cash value of one- 
half cent ; ten of them are worth 5 cents. They will put two of these 
one-half cent cash coupons in packages that are sent to certain por- 
tions of the country where there is competition, where there is a 
local manufacturer whose product comes in conflict and in competi- 
tion with theirs; and they will send the very §ame tobacco out into 
sections where they have not that competition with only one coupon 
in the package. They will use the coupon as long as the competition 
exists, as in the case of the Durham and the Duke Mixture, and with- 
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draw the coupon the very minute that they have bought up the man- 
ufacturers, and therefore have absolutely destroyed and assassinated 
the competition. 

These are not fancies — they are facts; and the gentlemen are here 
ready to swear to them. Here are these cash coupons that go into 
the cigarette packages, etc. 

Now, let me read to you a statement made by a gentleman who is 
here, to show you how this coupon business is used, not for legiti- 
mate advertising, but for destructive purposes. 

Some time in April, 1900, the Wei Is- Whitehead Tobacco Company began the 
manufacture of cigarette in the city of Winton, N. C, under the brand *' Caro- 
lina Brights." 

The gentleman who makes this statement was the manager of that 
plant and is in this room. 

The tobacco trust fought this brand, as we thought, unmercifully, but " Caro- 
lina Bright " cigarettes continued to grow in popularity, notwithstanding the 
heavy contest made on them. Finally, and as a last resort, the trust placed 
coupons in their " Piedmont " cigarette packages, and the sale of " Carolina 
Brights " began to fall oft' gradually ; and finally the president of the company 
advised the stockholders to sell (to some one unknown), using the argument 
with the stockholders that the business of the company was falling off so 
rapidly that they would have to accept the small price offered for the stock 
in order to save themselves, which they did. 

That sale of the " Carolina Bright " brand and manufactory — I presume it 
was of the plant as well as of the brand — was comi51eted in the city of New 
York by the s'gning of the papers by the president of the company on July 
16, 1904. The American Tobacco Company, that had been handling the Pied- 
mont cigarette, in competition, with the coupons, was the purchaser. That 
very day a circular was issued by the American Tobacco Company increasing 
the price of the Piedmont cigarette from an average of $3.30 per 1,000 to $3.80 
per 1,000, and in that circular was the statement that coupons would be with- 
drawn from Piedmont cigarettes from that date. 

Is that not a confession and an admission that the coupon, so far 
as the Piedmont cigarette was concerned, was not used for legitimate 
advertising purposes? The very minute they destroyed and pur- 
chased the competitor they withdrew the coupons from the Pied- 
mont brand. 

The Tobacco trust was the purchaser of that " Carolina Bright " 
stock, and from July, 1904, until the spring of 1905 no coupons were 
placed in Piedmont cigarettes, as the trust had bought up the only 
independent competitor they had in the South. In December, 1904, 
the Ware-Kramer Tobacco Company began business. Mr. Ware, 
who is present, is the gentleman who makes this statement. He is the 
same man who was manager of the Wells- Whitehead Company, and 
is now connected with the Ware-Kramer Company. The brand they 
adopted was called " White EoUs." 

The day we put the " White Rolls " cigarettes on the market the price was cut 
on " Carolina Brights." 

Still manufactured by the trust — 

And the trust fought us with that brand, bearing the union label, and every- 
one connected with the factory, from the president down, insisting that the 
" Carolina Brights" was an independent factory and that the trust had no con- 
nection with the factory. These statements have been proven to be absolutely 
false. 

That is not all of it, gentlemen. At previous hearings held before 
this committee men appeared here, fighting this proposed legislation 
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as independent tobacco manufacturers, when, as a matter of fact, their 
plants were owned, operated, and conducted by the American To- 
bacco trust, without the knowledge of the public; and we have abso- 
lute proof of that fact. I have here a list of the independents 
that had sold out to the trust; and j^et, by direction of the trust, 
they were being operated under their original firm or partnership 
names, so as to deceive the public. And those men appeared here 
as representing the independents, when their plants were owned and 
they were employed by the American Tobacco Company. 

The Chairman. Does your statement cover all the independents 
that appeared before the committee? 

Mr. Yerkes. No ; oh, no, sir. It covers, however, one big plant in 
Louisville, whose representative stood here and opposed this measure 
as an independent, when his plant was owned absolutely by the Ameri- 
can Tobacco Company ; and, as I understand it, the proof shows that 
he had letters in his pocket right at that time from the American To- 
bacco Company directing him what to do. There was a case in Cin- 
cinnati even worse than that. 

The Chahiman. A practical question occurs to me right there, Mr. 
Yerkes. Suppose we should be able to suppress this coupon business. 
As you say the coupons now are, sometimes they give credit for half 
a cent apiece for the coupons. 

Mr. Yerkes. Yes, sir. 

The Chairman. TVTiat is to hinder their taking off half a cent on 
the package of tobacco, and selling two packages for a cent less? 

Mr. Yerkes. That they do not seem to do ; that they do not do. It 
is the attractiveness, Mr. Chairman, of the lottery that they are after. 
It is the chance. 

The Chairman. But what is to prevent that? AVhat is to prevent 
their cutting out the independent people in that way in a certain 
locality ? 

Mr. Yerkes. That has been done more than once — ^the price being 
reduced to half. 

Mr. CocKRAN. In the one case they can do it privately; in the 
other case they would have to do it publicly. That is the difference. 

Mr. Yerkes. In one case, Mr. Payne (yonr case), they would give 
it with every package; and in the other case, when the coupons are 
put up in the package, not half of them are redeemed. 

As to the amount of the tobacco business that is in the hands of 
the American Tobacco Company and their allied companies, com- 
monly called " the trust," I hold in my hands a copy of the petition 
that was filed by the Government against the Tobacco Company, in 
which the amount of the business done by them is stated. I pre- 
sume it is fair to assume that the Attorney-General of the United 
States would not have filed a petition of this kind without most search- 
ing investigation and verification of the accuracy of the statements 
contained. Certainly they were at it several years before they filed 
it. I am going to read this, just as prefatory to a remark on the 
snuff question : 

The burley type of tobacco: Annual production, approximately 185,000 
pounds: grown in the central and northeastern sections of Kentucky, and a 
few counties of Indiana. Ohio, and West Virginia. It is consumed mostly by 
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domestic concerns for smoking and plug tobacco. Defendants (that is, the 
American Tobacco Company and the allied companies) purchase about IK) per 
cent of this tobacco. 

So that it is fair to assume that they do control 90 per cent of the 
chewing and smoking tobacco that is manufactured in the United 
States. Really, I expect, from what I know, that it is a little more 
than that. 

Now take another type, called the "bright vellow," produced in 
Virginia, North and South Carolina. According to this petition, 
180,000,000 pounds are grown; the defendants purchase of this 
amount 75 or 80 per cent. 

The dark western type, produced in southern Kentucky and Ten- 
nessee — of course the great majority of this tobacco is exported, but 
the defendants purchase 35 to 40 per cent of that and 50 to 60 per 
cent of the same type of tobacco grown in the Green River and Upper 
Cumberland country. In the case of that, again, the great bulk of 
it is exported. 

The tobacco that is grown in Maryland and eastern Ohio is 
exported. 

Virginia air-cured tobacco; annual production, 8,000,000 pounds; 
used for manufacturing; the American Tobacco Company, the de- 
fendant, purchase 90 per cent of that. 

So thai you may say that at least 90 per cent of the manufactured 
chewing and smoking tobacco in the United States is produced by 
the American Tobacco Company, either under its own name or 
through the name of these subsidiary companies that it continues (as 
shown by this petition) under their original names. 

Now, as to the system used : There is present a snuff manufacturer 
from the State of Massachusetts. I am informed that the trust con- 
trols about 98 per cent of the snuff that is manufactured in the United 
States. But they are reaching out after that 2 per cent. It interferes 
with them in some few localities. And how do they do it? They 
make a new brand of snuff called the " Checkerberry Snuff." It is 
put up in 1-ounce decorated tin cans, which retail for 5 cents each, 
of which there are 28 packages in a carton, sold as 1^ pounds, which 
of itself gives four ounces free. Now let us look at the value of that. 
This is prepared by a snuff manufacturer: 

The cost of the tin cans, the cost of the flavoring, the cost of the 
internal-revenue stamp, of the cartons, of the packing, printing, and 
freight, and of the coupons — what coupons are they putting in that ? 
A coupon with a cash value of 2 cents. That is, in each carton, 1 
ounce, you find a coupon of the value of 2 cents. The total cost, then, 
to the American Tobacco Company of putting out this snuff, without 
counting the cost of the snuff itself, is 99 cents and a fraction. The 
jobber sells this 28-ounce package for 84 cents. The manufacturer 
sells the same package to the jobber at 84 cents less 10 per cent. It 
nets the manufacturer, on the wrong side of the ledger, 25 cents. In 
other words, he sells it at a net loss of 25 cents, not including the cost 
of the snuff, the cost of manufacture of the snuff, or any other cost, in- 
cluding the selling cost. . It may be said that only about 60 per cent 
of the tags or coupons are redeemed ; but common sense will tell any- 
one that a cash coupon for 2 cents is no more likely to be thrown 
away than any other kind of money, particularly when these coupons 
are redeemable at any store that sells this snuff. That is, a child can 
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go in with a coupon worth 2 cents and buy a couple of sticks of candy 
with that coupon. 

Not only that : There are advertisements here showing that billiard 
rooms, for instance, accept these very coupons in cash payment for 
men who play billiards with them. They are accepted right along. 
Those advertisements are here. 

Gentlemen, the small dealer, the small manufacturer, can not pos- 
sibly compete with that system. He can not afford to do it. He can 
not run c>ut the big man by selling at a loss for two months or six 
months or ten months. This system is a system that is provided .for 
by Federal legislation. I believe the Tawney bill is absolutely con- 
stitutional. If it is not, it can be made so in a minute^ if you think 
there is any question about it, and as to the propriety of the Con- 
gress taxing a system, a mode of business, of that kind, it seems 
to me that under the circumstances (and I have not told one-half of 
what these witnesses here can tell you about the mode of doing this 
business) we have a right to appeal to vou in this case for the passage 
of this bill. 

The Chairman. Are there others who. desire to be heard in the 
affirmative on this bill? 

Mr. Yerkes. Yes, sir; there are one or two manufacturers that I 
would like to have heard. 

The Chairman. About how much time do they want? I think the 
committee will have to adjourn until to-morrow. I do not see how 
it is possible to hold a hearing this afternoon. 

Mr. Yerkes. Here is a gentleman that says he would like to be 
heard for one minute — a snuff manufacturer from Massachusetts. 

The Chairman. We shall have to go to the House now. Without 
objection, the committee will be adjourned until 10 o'clock to-morrow 
morning. 

(The committee thereupon, at 11.50 a. m., adjourned until Friday, 
April 3, 1908, at 10 o'clock a. m.) 



Friday, April S, 1908. 

The committeee met at 10 o^clock a. m., with Hon. Sereno E. 
Payne in the chair. 

Present :• The Chairman, and Messrs. Dalzell, McCall, Needham, 
Calderhead, Gaines, Bonynge, Longworth, Clark, Cockran, Under- 
wood, Granger, Pou, and Randell. 

STATEMENT OF HON. JOHN W. YERKES, OF WASHINGTON, D. C— 

Continued. 

Mr. Yerkes. Yesterday morning I remarked that there were a 
number of gentlemen who had signed a protest against bills of this 
kind, independent manufacturers. Since that time I have found, 
in reading over the bill filed by the Government in its suit against 
the American Tobacco Company, that a number of those independ- 
ents belong to the trust now, that they have been bought, and ihave 
the names of those with me, which I can furnish. 

The Chairman. File those, so that they will go into the record.® 
Mr. Yerkes. Yes, sir; I will put them in the record. Another 
point was suggested by one of the members after the hearing, why 

a For this list see pages 187-188. 
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not go back to the Dingley bill? The answer to that is this, and I 
tried to give it yesterday, but I do not know whether the member 
heard it: That after the passage of the Dingley bill the tobacco trust, 
and perhaps others who use this coupon system or desire to use it, 
would advertise in every way the redemption of a certain portion of 
the package. They could not advertise it on the package or in it, 
but they advertised it in other ways. This would prevent that unless 
the parties paid the tax. The next point I want to call attention 
to is that these coupons are used largely for destructive purposes, 
not. for legitimate business advestisement, and that can be demon- 
strated beyond a doubt if you will notice the places in the country 
where they use these coupons and the different packages in which 
they use them. 

The Chairman. If this bill were passed, what is to hinder the Amer- 
ican Tobacco Company from going into the district of another manu- 
facturer and selling his goods at a half a cent or a cent a package 
less? 

Mr. Yerkes. There is nothing on earth to prevent that, Mr. Chair- 
man. 

The Chairman. That would be just as effective as this, would 
it not? 

Mr. Yerkes. I do not think it would be, and I do not believe they 
think it would be, because they could do that to-day just as well as 
they could to-morrow if you pass this bill and it became a law. They 

K refer this system to the other. In that case the Congress would not 
e lending aid to it; in this case the Congress, under this act, provides 
a method which they can use and allows the tax-paid stamp to cover 
not only the tax-paid articles, but to cover a certain share or propor- 
tionate part ii>ianother article. That is all I want to add this morning. 

STATEMENT OF MR. HUGH CAMPBELL, OF RICHMOND, VA., REP- 
RESENTING THE INDEPENDENT TOBACCO MANTJFACTURERS' 
ASSOCIATION. 

Mr. Campbell. Mr. Chairman, this bill, introduced by Mr. Tawney, 
is antitrust legislation pure and simple, a practical business method 
in the interest of the weak against the strong. It takes from one of 
the greatest, certainly the greediest, most unscrupulous , of all the 
trusts in the country, its most effective death-dealing weapon, and it 
restores to its proper plane the marketing of manufactured tobacco. 
If, through your wisdom, this bill becomes law, the success of brands 
will hereafter depend upon the quality of the tobacco, and not upon 
fake schemes widely advertised. 

Until 1890 there was free and actiA^e competition throughout the 
United States in the manufacture and sale of tobacco; since then, 
year by year, the manufacture of tobacco has passed more and more 
into the control of the American Tobacco Company until it now has 
a vast proportion of the business. Still not satisfied it is now fast 
acquiring control of the distribution of tobacco to consumers and 
gradually its retail stores are getting possession of the business in the 
large cities of the country and unless curbed will sooner or later drive 
the independent retailers out of business altogether. When I state 
to you as a matter of fact that this American Tobacco Company has 
a larger capital in bonds and stocks issued than the Standard Oil Com- 



STATEMENT OF MR. HUGH CAMPBELL. 163 

pany you will realize how difficult it is for any independent manu- 
facturer or retailer to cope with its might and power. With every 
sale of tojbacco in its retail stores it gives a coupon good for presents 
which frequently have a more impressive effect upon the purchaser 
than the quality of tobacco he buys. 

In 1902 Mr. Otjen, of Wisconsin, introduced in Congress a bill to 
accomplish that which this bill is intended to accomplish. That 
Otjen bill was favorably reported by your committee and passed the 
House almost unanimously, but not until late in February, 1903, 
and upon reaching the Senate it failed, there being no time to con- 
sider it. At the next session of Congress Mr. Tawney introduced 
a similar bill, and at the hearing before your committee it appeared 
that the independent tobacco manufacturers were widely divided in 
regard to it, but that was simply on the surface, for, as has been 
developed in the equity suit brought by the Government against the 
American Tobacco Company, it appears that the business of many 
of the independent tobacco manufacturers who appeared here before 
you was owned and controlled by the trust, and they came here by 
the direct instructions of the trust and under the guise of inde- 
pendent tobacco manufacturers and argued against the bill. Then, 
as now, the great majority of the real, true, independent manufac- 
turers were united in their desire for the passage of this bill, feeling 
that it will give greater relief from the thrall dom which the trust 
has imposed upon the manufactured tobacco business than anything 
else that can be conceived. From every tobacco-growing State in 
the Union there are now loud cries by reason of the lack of compe- 
tition when growers of leaf tobacco try to sell their product, and if 
you will take away from the tobacco trust the right to pack coupons 
m smoking tobacco or redeem tags from plug tobacco you will 
greatly protect and encourage the few remaining independent 
tobacco manufacturers, who are the only competitors the trust has 
in the purchase of leaf tobacco. It is tnis lack of competition that 
has aroused dissatisfaction among growers of tobacco in Kentucky, 
Tennessee, and other States to a pomt which is deplorable. 

No better evidence of the intent and purpose of the coupon warfare 
which the trust has waged against competitors can be placed before 
you than that of granulated smoking tobacco, as when there were 
numerous independent manufacturers of this class of smoking tobacco 
the trust packed coupons in both ''Duke's Mixture" and ''Durham 
Bull,'' but having acquired the business of Leidersdorf, of Milwaukee; 
Spaulding and Merrick, of Chicago; Catlin, of St. Louis; August Beck, 
or Chicago; Penn, of Reidsville, and others, the trust discontinued 
packing coupons in these brands, but it now has 98 per cent of the 
. granulated smoking-tobacco business. It has not, however, dis- 
continued packing coupons in cut-plug smoking tobacco, against 
which it still has some competition. I show you "Fore and Aft," 
in which it packs two coupons in each l§-ounce package, ec^uivalent 
to nineteen coupons in a pound of tobacco. This brand is designed 
to kill off ' 'Sensible," manufactured by Larus Brothers Company. I 
also show you "Union Leader," which has either one or two coupons 
in every pa^ikage, varied according to the strength of " Central Union " 
in the different localities in which they are sold. 

The Chairman. Those coupons are after the manner of tradins: 
stamps ? 
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Mr. Campbell. No; this one in ''Fore and Aff is a money sKp, 
in this particular package at this particular time, varying according 
to the necessities of the trade. They put two money slips in each 
package. This is a package which 1 nave opened, and here is an 
unopened package containing the same thing, I have no doubt; I 
have not opened it. 

Mr. Yerkes. There is competition in that class of tobacco? 

Mr. Campbell. This brana was gotten up unquestionably to fight 
Larus Brothers' " Sensible '^ brand, exactly the same thing — the 
same kind of tobacco. There is keen competition on it. 

Mr. Yerkes. They have competitors on that class of tobacco? 
They put these two coupons in those packages ? 

Mr. Campbell. Yes, sir. 

Mr. Yerkes. Now, take the Durham Mixture and the Durham 
tobacco and the Duke's Mixture, they have no competition on that 
class of tobacco, and no coupons are used? 

Mr. Campbell. They have taken the coupons out. I also draw 
your attention to the fact that the trust has a regular brand, a 5-cent 
package of slice plug, a dry plug, that they have had for a great 
many years, but it had an established trade, so, instead of putting 
coupons and fighting Larus with that brand, they got up this new 
fighting brand that had no trade and spent their money on tnis. Then 
they put it out without any manufacturer's name on the package at 
all, because in New England and some parts of the country there is 
some antipathy to trust-made tobacco. 

Mr. Yerkes. Take these independent factories; have they not in 
many cases, and are they not to-day continuing the manufacture of 
that tobacco under the name of the former owner? 

Mr. Campbell. Invariably. 

Mr. Yerkes. So that the tobacco comes on the market as being 
made by an independent and not by the trust ? 

Mr. Campbell. Invariably, yes. 

Mr. Dalzell. What does that package sell for? 

Mr. Campbell. Five cents, 48 cents to the pound. 

Mr. BoNYNGE. What are those coupons worth? 

Mr. Campbell. These particular coupons, a quarter of a cent each. 

Mr. BoNYNGE. A half a cent to the package ? 

Mr. Campbell. A half a cent to the package, and the consumer gets 
19 cents to the pound. Here is another brand which is spread out all 
over the country; that is the independent brand which this other was 
gotten up to kill off. In this package of '^ Union Leader" they put 
one or two coupons, according to the condition of business. This 
package has no particular territory. Where this brand is strong, 
they put two coupons in every package; where it is not so strong, they 
only put one. Ordinarily they put up this advertisement, ^'Save the 
coupon." They do not recommend the tobacco; they do not try to 
advertise the quality of the tobacco, but ''Save the coupon." Where 
this ''Central Union" is strong, they put up "Double coupons." 

STATEMENT OF MR. BENJAMIN PEARSON, OF MASSACHUSETTS. 

Mr. Pearson. Mr. Chairman, I will take but a very few minutes. 
I want to tell you the iniquity of the coupon system and how^ far it 
can be carried ; that the determination is to crush out the competitor, 
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and I have prepared a memorandum here which I will give to each 
man so that you might see just how far it might be earned out.** 

Mr. Yerkes. How much of the snuff produced in the country is 
trust controlled ? 

Mr. Pearson. Xinety-eight per cent. 

Mr. Yerkes. How many brands have they? 

Mr. Pearson. They are innumerable; 50, probably. 

Mr. Yerkes. In how many brands do they use the coupons? 

Mr. Pearson. Only one. 

Mr. Yerkes. When did they commence that? 

Mr. Pearson. About three years ago. 

Mr. Yerkes. Where is that brand sold in which the coupon is used ? 

Mr. Pearson. Where our ''Red Top'' has a hold on the market, in 
New England. 

Mr. Yerkes. Wherever the independent sells they put out a cou- 
pon package, but wherever the independent does not sell they do not 
issue the coupon ? 

Mr. Pearson, I do not hesitate to say that. I ask rehef from the 
committee. Here is a bill of that snun, what it cost, and you find 
that in each one of those packages there is a 2-cent coupon. I will 
say just one thing further. It is the custom down in that country 
to take — break open those boxes, take the coupons out, redeem them 
for 2 cents each and sell those 5-cent packages 10 for a quarter. I 
thank you, gentlemen. 

STATEMENT- OF MR. W. L. CROUNSE, OF WASHINGTON, D. C. 

Mr. Crounse. Mr. Chairman, I simply want to file the following 
brief prepared by Mr. Joseph F. Cullman, jr., the president of the 
National Cigar Leaf Tobacco Association: 

Washington, March 27, 1908. 

Mr. Chairman and Gentlemen : As president of the National 
Cigar Leaf Tobacco Association, an organization that embraces 
within its membership a large number of packers and distributors 
of|domestic cigar leaf tobacco and importers of foreign cigar leaf, I 
desire heartily to indorse the movement looking to the enactment 
of a law that will put an end to the use of redeemable coupons or 
other devices sold with statutory packages of cigars, cigarettes, 
manufactured tobacco, etc. I earnestly hope that your committee 
will take early and favorable action, and especially that your bill 
may be put through the House in time to receive consideration in 
the Senate at the present session. 

Section 10 of the Dingley tariff law imposed a very salutary restric- 
tion upon the gift enterprise as applied to the tobacco trade, and its 
repeal, based, as we believe, upon a gross misapprehension, was 

freatly regretted by the members of this association. Inasmuch, 
owever, as methods for the evasion of the Dingley law had already 
been devised, and especially because it was held to prohibit the use 
of what is now regarded as legitimate advertising matter and the 
devices by which manufacturers identify their goods, the tobacco 
trade will be glad to see enacted in its stead sucn a comprehensive 
measure as that now before your committee, which, while taxing 
redeemable coupons, would permit the use of cigar bands, tags, etc. 

o For this memorandum see pages 186-187. 
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This association strongly indorsed the so-called Otjen-Tawney 
anticoupon bill, which passed the House by a vote of 170 to 10 and 
failed of action in the Senate only because it did not reach that body 
until the day of final adjournment. This measure was finally 
abandoned because of its doubtful constitutionality, but the support 
which it received from the independent tobacco trade throughout 
the country was a fair index of the strength of the proposition that 
tobacco products thould be sold strictly on their merits. 

With regard to the bill before your committee introduced by 
Representative Tawney, of Minnesota, I desire to say that this 
association indorses unreservedly the object at which it is aimed and 
the principle upon which it is based. We are prepared, however, to 
accept any modifications which your committee in its wisdom may 
deem desirable, especially in the event that such changes may appear 
to you to be necessary to safeguard its constitutionality. 

It is significant that the most of the reputable manufacturers 
throughout the tobacco trade have rejected all the thousand and one 
coupon schemes which have been brought to their attention since the 
repeal of section 10 of the Dingley Act. As in the case of producers 
and dealers in other industries, they believe that it is to the interest 
of the consumer to put as much value as possible into the goods he 
buys and not to secK to induce him to purchase something he does 
not want by ofl^ering him a cheap premium. In isolated cases the 
competition of similar articles has induced a few manufacturers to 
employ coupon schemes, but a law that would abolish aU such devices 
and put all manufacturers on an equal footing would, I think, be 
welcomed almost unanimously throughout the tobacco industry. 

The cigar trade throughout the United States was several years 
ago subjected to the demoralizing influence of a series of so-called 
estimating or guessing contests. One of these, conducted by the 
Florodora Tag Company, exerted so pernicious an influence upon the 
cigar trade that the National Cigar Leaf Tobacco Association deemed 
it advisable to test the legality of these schemes under the antilottery 
laws of the State of New York. After a stubborn contest the New 
York State court of appeals unanimously decided that these contests 
were lotteries. Immediately after the announcement of this decision 
the associations took the matter up with the Post-Office Department 
at Washington in the hope that the Postmaster-General would see 
his way clear to establishing a comprehensive rule covering all such 
contests. The Attorney-General, Mr. Moody, now a justice of the 
United States Supreme Court, in an opinion held that the so-called 
estimates depended largely upon chance and were therefore conducted 
in violation of the Federal antilottery law. The opinion thus ren- 
dered was promptly adopted by the Post-Office Department and has 
since exerted a most salutary influence, not onlv throughout the 
tobacco trade but in many other lines where the demoralizing influ- 
ence of these schemes had been severely felt. 

We believe that Congress can perform no more important work in 
the interest of good commercial ethics than the abolition of redeem- 
able coupons sold with statutory packages containing tobacco prod- 
ucts. The interests of manufacturer, dealer, and consumer alike will 
be subserved by the passage of the pending bill. 

Jos. F. Cullman, Jr., 
President National Cigar Leaf Tobacco Association. 
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STATEMENT OF ME. E. D. WAEE, OE NOEEOLK, VA. 

Mr. Ware. Mr. Chairman and gentlemen, I desire to read a letter 
from a traveling salesman, date March 28, 1908, but I would rather 
not call this man's name, because it would result in his being dis- 
charged, and he is nothing but a salesman. The letter in part is as 
follows : 

I believe anything will sell here with coupons and nothing without them. * ♦ * 

I heard that (salesman of the American Tobacco Company) said they 

were going to kill "WTiite Rolls" (a brand of cigarettes put out by tne independent 
tobacco manufacturers, the Ware- Kramer Tabacco Company) in Pennsylvania and 
New Jersey. * * * T^iey have killed us here (Richmond, Va.) with two cou- 
pons, and now they will take one out down here and put all their work up North. 

I, too, am calling for relief, and I will give you my position: This 
package of cigarettes, '* Piedmonts,'^ contains two coupons. It is 
a fighting brand, as Mr. Campbell has outlined. This brand is sold 
in territory where we operate and not sold in territory that we have 
not covered. They follow us just like a blight. They have driven 
us from the South to the North and gradually toward the West, 
and unless we can get some relief we are out of business. That is 
the thing briefly stated. We do not want to ask anything except 
simply relief. 

When our company was organized I was promised by parties con- 
nected 'with the tobacco trust that we would oe crushed by fair means 
or foul. They tried what evidently appeared fair means to them- 
selves by cutting prices, starting all kinds of rumors that the Ware- 
Kramer Tobacco Company belonged to the trust, besides having their 
subsidized companies, which were posing as strictly independent 
companies, use their utmost endeavor to mjure us, all of which did 
not accomplish their purpose, and as a last resort the trade was noti- 
fied that tne trust w^ould place coupons in their cigarettes good for 
valuable presents, further notifying the trade that Piedmont ciga- 
rette box fronts would be redeemed until the coupons were printed 
and placed in the boxes. 

This did not seem to kill us fast enough, though it did hurt us to 
some extent, and they then made a cash offer of a half a cent each for 
the coupons. This hurt still more, but did not result in total annihi- 
lation, a condition it seemed they w^ere determined to create, and 
later two coupons of a half a cent vaLiation each were placed in their 
Piedmont cigarette. 

This has driven us gradually from one territory to new fields, and if 
continued is bound to result in our downfall. In the South, where we 
were especially strong, our goods have been killed. As fast as we get a 
trade to some extent established, the trust brings forward its strongest 
fighting arm, the coupon, which appeals to the cupidity of the people, 
and they discontinue the use of cigarettes and smoke coupons. 

Mr. Ware filed the following letters: 

Louisville, Ky., March dl, 1908. 
Dear Sir: As independent tobacco manufacturers, we respectfully petition your 
honorable committee to report favorably H. R. 16085. 
Yours, truly, 

Strater Brothers Tobacco Co. 
William E. Strater, Secretary. 

The Chairman Ways and Means Committee, 

House of ReprcMntatives, Washington^ D. C. 
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Louisville, Ky., March 31, 1908. 
Dear Sir: We are deeply interested in the Tawney anticoupon bill , which provides 
for taxing coupons and other articles of value given away with tobacco, snuff, cigars, 
and cigarettes. We feel that this is a powerful weapon in the hands of the tobacco 
trust and in many instances aids them in drivinjg competition out of the market. 
Independent tobacco manufacturers can not use this method on account of not having 
the organizations necessary to get sufficient results to attract the purchaser. We 
therefore earnestly urge you to report this bill favorably and oblige 
Yours, very respectfully, 

AxTON-FisHER Tobacco Co. 
Per W. F. AxTON, President. 
The Chairman Ways and Means Committee, 

House of RepreseTUativeSy Washington^ D. C. 

STATEMENT OF MR. JOHN HALL JONES, 320 BEOADWAT, NEW 
YORK, REFRESENTINQ THE WHELAN TOBACCO COMPANY, OF 
ROCHESTER, N. Y. 

[For addltioDal stttcment of Mr. Jones see p. 187.] 

Mr. Jones. Mr. •Chairman and gentlemen, I represent the Whelan 
Tobacco Company, of Rochester, N. Y., one of the independent 
tobacco concerns which uses coupons in its business and which is 
opposed to this bill. 

Before taking up the principal part of my argument, I wish to 
refer briefly to the argument made by Mr. Yerkes yesterday to this 
committee and to make a short running comment upon it. The first 
item that I wish to note is that Mr. Yerkes bases his claim to the 
constitutionality of this law upon the fact that it affects all revenue 
paying tobacco, and I wish to say simply that if this bill applied to 
every manufacturer and said that every manufacturer of tobacco 
who places a red band around his hat or who engages in business 
from the hours of 9 to 12, or who packs his product in a pink pack- 
age or a red package, it would also apply to every tobacco manu- 
facturer and to every manufacturer paying revenue, so that the fact 
that the bill applies to every tobacco manufacturer who pays revenue 
is no reason for its existence, because you may find any other innu- 
merable similarities which would apply to every tobacco manufac- 
turer, but which would not make the bill any more valid on that 
account. 

Mr. Underwood. Do you represent an independent concern? 

Mr. Jones. Yes, sir. 

Mr. Underwood. Do you favor this bill or oppose it ? 

Mr. Jones. I am opposed to the bill. The whole argument that 
has been placed before this committee shows that the object of the 
bill is to prohibit the coupon business. The object of the bill is not to 
raise revenue and Congress has not been called upon for any excess of 
zeal in the matter of raising revenue out of tobacco at the present 
time. There are innumerable other ways that are perfectly legiti- 
mate and open for Congress to raise revenue. Thp object of the bill 
is avowedly to destroy the coupon business as connected with tobacco. 
Let us see what the coupon business is, and I do not want you gentle- 
men to take my word for the coupon business, but I will tell you what 
the supreme courts of the various States have defined, logically and 
clearly, the coupon business to be. 

As you know, tobacco is packed in statutory packages. A packagje 
shall contain so much weight of tobacco, and you have heard about it 
containing nothing else. At the present time it may contain an 
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. immeasurable coupon, a coupon of immaterial weight, but it must 
contain iust so much tobacco and no more. You could not go out in 
the market to-day and buy nine cigarettes from a manufacturer and 
you could not go out in the market and buy an ounce and three-quar- 
ters from any tobacco manufacturer or retailer. You have to buy 
the statutory package, and if any of you smoke, you know how ciga- 
rettes are sold. Another tobacco company which I represent packs 
10 cigarettes in a package of that kind. It is against the law for 
them to pack 9 cigarettes, or 12 or 13 or 14; they have to pack a cer- 
tain amount of tobacco or a certain number of cigarettes in the pack- 
age. There is no limit fixed by the law upon the amount of money 
they shall charge for the package. They can charge 10 cents for it 
or 3 cents for it; they can charge 5 cents for a 3-ounce package or 
they can charge 10 cents for a 3-ounce package of another kind. 
How, then, are they going to give the customer anything more than 
the package they are actually selUng? If they advertise to give it to 
him for less money — that is, an actual sale of so much tobacco for so 
much money — they have to give him so much tobacco; they have 
adopted this means for giving the discount, selUng so many ciga- 
rettes and giving the buyer something more than the actual amount 
of tobacco which they have disposed of to him. 

The coupon business is as old as the recent modern enterprise in 
business, within fifty years, when the old corner grocery store devel- 
oped into the department store and scientific metnods began to take 
hold of business. Previous to this coupon business, the corner gro- 
cery man poured in a few more grains of salt or a little more tea or 
a little more coffee, so that the scales went solidly down and the cus- 
tomer was satisfied; but when the coupon business began, the coupon 
was adopted for the purpose of giving the customer his exact measure 
and at the same time giving him something else. That coupon repre- 
sents two distinct elements; it is an inducement to the customer to 
select that brand, and it is a little stronger tie to the customer to 
bring him back to get some more. If it was one cent which was 
delivered at the time of the purchase to the customer, the relation 
between him and the seller would cease, but he only gets a part, a 
fractional part, of the right to get an article. He gets, say, the one- 
seventieth; as has been shown here, for 30 coupons a customer gets 
a jackknife or something else, for 2,500 he gets a grand piano, what- 
ever it is, but he gets only a fractional part of the complete right at 
one time ; he does not get it all at the same time ; it is an infinitesimal 
discount. When people buy their goods in large quantities, these 
tobacco manufacturers, independents and others, expect 10 per cent 
off for cash, 5 per cent on ten days, and 3 per cent on thirty days; 
we all know that as business men. These coupons have risen out of 
that very proposition, but our coinage being as it is, they can not give 
a discount in cash on very small purchases. You can not get a dis- 
count on a 10-cent purchase anywhere. So this method of splitting 
up the discount has been adopted by giving the customer something 
which at the same time is an inducement for him to come again and 
holds him to the particular seller. 

The Chairman. Will you state what percentage of those coupons 
are actually redeemed by goods and otherwise, on an average? 

Mr. Jones. I can not say what percentage are redeemed; no, sir. 

The Chairman. Of course, some of them are thrown away or lost. 
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Mr. Jones. They may be; the receiver of this discount has a right 
to do with it as he chooses. He may either accept this, which is an 
offer of goods to him, or he may reject it; he can do as chooses with it. 

The Chairman. Has not the New York legislature recently passed 
a statute in regard to trading stamps ? 

Mr. Jones. It has, sir. 

The Chairman. Kequiring that they shall be redeemed by money? 

Mr. Jones. It passed sucn a law, and in 102 Appellate Division, 
103, in the People v. Zimmerman, that law was declared unconstitu- 
tional, following the case of the People v, Gilson and other cases on 
that line, and I will say here now that the cases on this subject do not 
make any distinction at the present time between a coupon which is 

Eacked in a package of tobacco and the trading stamp which is given 
y the mercnant. The only difference between those two methods 
of doing this discount business or making this gift is that the merchant 
employs a trading stamp company to redeem, and in the other case 
the manufacturer redeems them himself, and it has been shown 
again and again, so often that now there is no question about it, 
that there is no legal distinction between those two methods; that 
the manufacturer may redeem the coupon himself, or he may employ 
another concern to redeem it for him. 

I will proceed to give you what the courts have defined this business 
to be. in ex parte McKenna (126 Cal., 431), the court said: 

In support of the ordinance it is contended that the trading-stamp device is a lottery 
and therefore immoral. But we can not see that it has any resemolance to a lottery. 
There is in it no element of chance and nothing in the nature of gaming. It appears 
to be simply a device to attract customers, or to induce those who have bought once to 
buy again, and in this aspect is as innocent as any other form of advertising. 

That language was used in 101 Va., 853, in the case of Young v. 
The Commonwealth. In New York, in 72 Appellate Division, 308, 
in the case of People v. Dycker, the court said : 

It is simply one of the infinite variety of devices which are resorted to by trades- 
people in tnese days of sharp competition to promote the sale of their goods. 

The Chairman. That case arose in Albany, did it not? 

Mr. Jones. It arose in Albany, yes, sir. In Vermont, in the case 
of State V. Dodge (76 Vt., 197), the court said in reference to the 
coupon business : 

It does not differ from the ordinary business, except in the method of advertising 
and in lawful trade inducements. It is true that this method of doing business may 
enable a trader to do more business than he otherwise would and more than his com- 
petitor across the street, who does not choose to incur the expense incident to this 
method of advertising and increasing his business, but this furnishes no reason for 
prohibiting the business. 

In the Federal court in Massachusetts, Judge Putnam, in the case 
of The Sperry & Hutchinson Company v. Temple (137 Fed. Rep., 992), 
said : 

The trading-stamp business is essentially legitimate, and, so far as the court can 
discover, it is the only way in which the small purchaser practically obtains a discount 
for immediate payment, whether that immediate payment is in case or anything else. 

In Georgia, in the case of Hewin v. Atlanta (49 S. E., 765), the 
court said : 

In its ultimate analysis the use of trading stamps by a merchant is simply a unique 
and attractive form of advertising resorted to for the purpose of increasing trade . * * * 
When resorted to for the purpose of increasing the business to which it is annexed, it 
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occupies the same relation to that business as newspaper advertising, circulars, dodgers, 
and the like. 

In California, in ex parte Charles F. Drexel, the court said, and 
this is a very important definition of this coupon method: 

Indeed, an ordinary trading stamp, or coupon is, in substance, a mere form of allow- 
ing discounts on cash payments, and its issuance is entirely harmless and within the 
constitutional right of contract. It may be distasteful to certain competitors in busi- 
ness; but the latter should remember that if a statute suppressing it be upheld, then 
otiier oppressive statutes might be enacted unlawfully interfering with and hampering 
business and the right of contract to which these competitors would strenuously but 
vainly object. 

So much for the legal definition of what the business is. It is a 
method of advertising, a method of giving a discount. I will show 
the committee that further the courts have distinctly decided that 
this is a proper gift by the salesman, bv the retailer, to his customers. 
In Georgia, in the case of Hewin v. Atlanta, referred to above, the 
court said : 

If the delivery of trading stamps to a cash customer is apparently voluntary as be- 
tween the mercnant and his customers, the transaction bemg without consideration, 
a mere gift, then we suppose that no one would contend that in delivering the stamps 
under such circumstances the merchant was engaged in a business at all. 

That case arose under a taxing statute which taxed merchants who 
gave coupons or stamps to their customers, and the court decided that 
that was riot a business at all; that that was a mere incident to the 
general business of selling goods, and the legislature in that State 
could not select a mere incident of a man's general business which paid 
a tax itself and impose a separate and distinct tax upon one of the 
incidents of that business. 

In New York the court has repeatedly passed upon questions of this 
kind, but I will cite just a word from the decisions there. This is all 
preliminary to the main point of my argument. In New York a case 
arose under a statute which provided, as your chairman has suggested , 
that every coupon given by a merchant should have on it a cash valu- 
ation. The case arose on the selling of a package of tobacco with 
which a coupon was given, and the court said: 

We therefore start out with the proposition that the defendant, in offering and giving 
a prize as a gratuity to induce the purchase of tobacco, was engaging in a lawful busi- 
ness, and any act which hampered or interfered with this transaction was repugnant 
to the clauses of the Constitution of the United States and of our own State, which 
guaranteedhimliberty of person and property in carrying on a lawful vocation. * * * 

Inasmuch as the right of a person in trade to give something additional to a purchaser 
with the article sold as an inducement to the purchase had been held in the Gillson 
case to be legitimate and protected by the Constitution, it would seem as if the section 
referred to was plainly within the condemnation of the spirit of that decision. 

******* 

We have, consequently, if this new effort is to be upheld, a perfectly lawful busi- 
ness emasculated, for the pivot on which it turns is the promise to deliver some article 
of merchandise to the purchaser as an inducement to the purchase, and if money is 
to be the gratuity, then that ends the business, for that would mean that the seller 
reduces the purchase price in each instance by a definite sum. 

The pith of each transaction is a gift to the purchaser, and as an inducement to 
secure trade, and generally for cash. 

it ***** * 

It may be that people in moderate or straitened circumstances are prone to pur- 
chase beyond their means by the incitement of a gift after a stated amount has been 
expended. 
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Mr. Underwood. Are you contending that it is beyond the consti- 
tutional power of this committee and Confess to prescribe, what 
shall go into a package of tobacco? 

Mr. Jones. Oh, no; not at all. I say they can prescribe that if 
they choose; they have done that, and then they have undone it. * 

Mr. Underwood. Then y;ou admit that it is within the power of 
Congress to pass this bill if it is expedient to do so ? 

Mr. Jones. No; that is a different proposition entirely. I will 
touch on that in a few minutes. 

Mr. Underwood. I do not see why you are citing those cases if 
you do not question the constitutionality. 

Mr. Jones. I do question the constitutionality of it, but not on the 
question you suggest. In North Carolina the court said: 

The scheme, if such it may be termed, was only a mode of advertising by these mer« 
chants who entered into it. The articles of property given away by the company, 
of which the appellee was the manager, was not by lot or chance. 

That brings me almost to the final point on the definition of gift, 
but I will state one more case, a case in 22 Rhode Island, case of the 
State of Rhode Island v. Benjamin Dal ton, where the court gave one 
of the best recent opinions decided along this line, except in the case 
of The People v. Giison, which was decided by Judge reckham. In 
that case the court said, the question involved being an act prohib- 
iting merchants from giving coupons to their customers : 

It is to be observed that the act does not prohibit the vender himself from giving 
or "throwing in," as it is sometimes termed in common parlance, some other article 
in addition to that sold, but only prohibits the seller from giving anything in the 
nature of a check or order upon some other person which shall entitle the holder 
thereof to obtain from some other person some article of merchandise in addition to 
the thing sold. In other words, the act recognizes the right of a person to give away 
an article of merchandise in connection with and as an inducement to the making of 
a sale of some other article, but provides, in effect, that the giving of such addi- 
tional article must be done by him directly, and not through a third person. We 
fail to see that there is any substantial difference in principle between the two 
methods, or that either bears resemblance to lottery. 

The thing sought to be accomplished by the vender is the sale of his goods hy 
means of the inducement held out to the purchaser in the form of a premium; and if 
he may himself give and deliver the premium, as he clearly may, he may also give it 
through a third party. 

I think I have established two propositions — one that this method 
of advertising is recognized as a perfectly legitimate, a perfectly law- 
ful means of advertising by the States whose decisions I have cited; 
that it is an advertising device ; that it is in the nature of a discount 
given to the purchaser, and that it is a gift, a free gift, given to the 
purchaser by the person who is selling the goods. 

Mr. CocKRAN. Mr. Yerkes yesterday practically agreed with your 
description of this transaction, that it was practically a rebate or 
a discount, but he added that in some places the discount was differ- 
ent, that the companies used that method of discount so as to make 
conipetition fierce in one place and less fierce in another. 

Mr. Jones. It may be that the American Tobacco Company does 
that, but the company that I represent and various other mdepend- 
ent companies do not do it, and it is immaterial to us what the 
American Tobacco Company does. What we want is the protection 
of the right which we claim we have, and if you see fit to destroy a 
business which is conducted as the Whelan Company is conducted 
simply in order to reach the American Tobacco Company, then you 
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have another consideration to look into; but I say that in regard to 
that, this method, even though it is pursued, as you say 

Mr. CocKRAN. I do not say it. 

Mr. Jones. Even though it be pursued in that way, I say it is a 
fair method of competition; it is competition. If we give a discount 
of 2 or 3 cents with a statutory package of tobacco, or if we give 
something that is of the value of 2 or 3 cents with a package of tobacco, 
it is, as Judge Putnam said in that case in Massachusetts which I 
have cited, a method by which the small customer gets a discount, 
whether that discount is payable in cash or in property. 

Mr. CocKRAN. There is no doubt about that, but the question I 
wanted to direct your attention to, if it is within the line of your 
argument, was the suggestion of Mr. Yerkes that this discount was 
made by those men, varying in diflFerent places. Thus, a discount 
of 3 cents might be made in Louisville, where there was active com- 

Bjtition, and probably a discount of 1 cent or no discount at all in 
etroit, where there did not happen to be any competition. 

Mr. Jones. Is it not perfectly within the right of the giver of an 
article to determine the amount of the gift ? Then if he determines 
that in Louisville he will give 3 cents, he may determine that in 
Detroit he will only give one. 

Mr. CocKRAN. Your contention i§ that that is legitimate? 

Mr. Jones. Perfectly legitimate, and further on that point is the 
case of the Great Mogul Steamboat Company, which is world known, 
where a company went into the business of transporting merchandise 
from Australia to London, and that case set at rest forever the right 
of any manufacturer or transportation company — that is, outside of 
one affecting the pubUc interest — to sell or give away its goods in 
competition with its competitor, and give them away for nothing if 
it so chooses; it is absolutely immaterial whether I sell my manu- 
factured goods or give them away, whether I am paid for them or 
not. What is the criterion of sucn a case ? It is. Is the public bene- 
fited? Does the public get more for its money than it otherwise 
would? The individual manufacturer has no concern in such a 
question. It is. Is the pubUc getting more for its money than it 
otherwise would? If we distribute 1,000,000 packages of tobacco, 
which cost us 3 cents, for 2 cents, and the other man can not produce 
them for less than 5, let him go into the grocery business or some 
other business; those are the principles of fair competition. 

Mr. CocKRAN. It does not seem to me that you catch the point of 
my question exactly. Say, for instance, a man makes one rate on 
his goods in Cincinnati, where there is no competition, and makes 
another rate in Detroit, where there is, and under this method he 
disguises that he is making a special rate in one case for the purpose 
of extinguishing the competition; that is the point. 

Mr. Jones. I do not know that any facts have been produced to 
prove that. As to disguise, the coupon itself tells you what you are 
getting. 

Mr. CocKRAN. Mr. Yerkes told us here yesterday that, for instance, 
in some places there would be a coupon entitling a partv to 3 cents 
inclosed in the package, and precisely the same article would be 
sold in another place where the coupon only called for 1 cent, the 
difference being that in one place there was competition and in the 
other none. Now, what I want to get at is whether you contend 
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174 TAX ON TOBACCO COUPONS. 

that that method of rebate, disguised or concealed under this system 
of coupon, is a legitimate competition in trade, assuming the fact to 
be as Mr. Yerkes stated it? 

Mr. Jones. I can not see the disguise. You find that package of 
tobacco in Cincinnati, and you get your coupon; you open it ana you 
see that the coupon entitles you to 3 cents. Youlaiow what you ^et. 
You go back and buy another, and buy half a dozen; you think 
it will not last very long, so you go bacK and buy some more. In 
another town at tlie same time they are selling at regular prices. 

Mr. CocKRAN. That is it, in one case, you see, a regular rate 
would have to be published in a circular in the orderly method of 
reaching the market; in this case there would not be any necessity 
to disclose the fact that there were two rates in different towns. 

Mr. Jones. It seems to me a detail of business competition. If I 
have a store in St. Paul and another in Chicago, I do not have to sell 
my goods in Chicago at the same price as I do in St. Paul. The people 
in Chicago know exactly what they are getting, and so do the people 
in St. Paul. If a man comes from St. Paul and finds that the goods 
are selling cheaper in Chicago than they are in St. Paul, he loads up 
in Chicago and goes back. 

To return to the main thread of the argument, I sav that this busi- 
ness of giving coupons has been declared to be a perfectly legitimate 
method of advertising by the supreme courts of more States in the 
Union than almost any other line of business that has ever been liti- 
gated, possibly exceptmg the insurance company business, and I will 
just refer very briefly to the decisions on that pomt. The laws affect- 
mg coupons and similar devices may properly be divided into four 
classes : Prohibition of gifts through the medium of coupons and sim- 
ilar devices; licensing of trading-stamp companies or of merchants 
who give trading stamps; taxation of trading-stamp companies or of 
merchants who give trading stamps, and regulation of trading-stamp 
companies. There is no difference between trading stamps and cou- 
pons. Sometimes the courts call them trading stamps and sometimes 
coupons, and sometimes in the same decision they call them both. 
They are trading coupons or trading stamps or coupons, but they 
decided again and agam that there is no distinction between the two 
kinds in Alabama, Colorado, Louisiana, Maryland, Massachusetts, 
Minnesota, Nebraska, New Hampshire, New York, Pennsylvania, 
Rhode Island, Vermont, and Virginia. The courts have decided that 
the legislature of the State has no right to impose a prohibitive or 
destructive tax or pass a statute prohibiting, directly or indirectly, 
the giving of a coupon by a merchant, and I will leave the decisions 
with the committee, and if they do not find what I say to be true, I 
would like to hear from them on the subject. 

There has been mention made here that the trading stamp or 
coupon business was in the nature of a lottery, and it was suggested 
by Mr. Yerkes that these cigarette tickets were something in the 
nature of a chance; that they originally sprang from something in 
the nature of a chance. It has been decided in Alabama, Arkansas, 
Colorado, Maryland, Michigan, North Carolina, Pennsylvania, and 
Virginia that the coupon business is nothing in the nature of a lot- 
tery and it is not subject to the police power of the State. Licenses 
upon merchants, licenses in the nature of license taxes upon mer- 
chants who gave coupons and trading stamps with their business has 
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been decided to be unconstitutional in Alabama, Arkansas, Cali- 
fornia, North Carolina, and the State of Washington, and in several 
other's. In Georgia, Mississippi, and Virginia it has been decided 
that the company which furmshed the goods to redeem these coupons 
could not be put out of existence by anjr such measure. 

I will say without fear of contradiction that, except in one or 
two minor overruled and imimportant decisions, the current of legal 
authority on this question is that the State has no power to destroy 
the giving of a coupon by a merchant in connection with the sale 
of merchandise, ana I come now to the principal point of my argu- 
ment. If the State now has no power to destroy, under the police 
power or under the taxing power, the giving of a coupon by a mer- 
chant, has it ever had the power? If it ever had trie power and 
has given it away, it would make some suggestion in one of these 
cases that it is sorry that it has not the power, but it gave it to the 
United States some time in the last century, and therefore they 
have to go to the United States Government if they want to pro- 
hibit this business. But there is no suggestion in the whole current 
of legal thought that the State would not have the power if this 
business fell within its pohce power, but on the contrary the decisions 
are replete with references to the view that the business does not 
fall within the poKce power, because it does not affect the safety, 
the health, or the morals of the community, and the United States 
decisions are to the effect that the police power of the State goes 
to the health, safety, and morals or the community, and goes no 
further. 

In Massachusetts a case was recently decided where the legisla- 
ture of Massachusetts imposed a tax on everv merchant who gave 
coupons with his business, and in that case the court referred to a 
couple of prior decisions in Massachusetts, one of them by Judge 
Holmesj now on the Supreme Court bench, and said: 

Such deliveries have generally been considered permissible in connection with the 
sale of articles, in the exercise of a common right; and many cases have been decided 
which invalidate statutes or ordinances intended to prevent such deliveries. 

And then it goes into a long list of these decisions, which I will not 
read. It then goes on to say: 

The only difference referred to is the giving or delivering as a part of the sale qp in 
connection with it, as a stamp, or other similar device, which represents an additional 
right of propertj^. Because this is entirely legitimate (see cases above cited) the 
attempt to tax it, as a peculiar kind of sale, is "a discrimination founded upon an im- 
material fact," which renders a statute invalid. 

Here is the crux of the situation with reference to the constitu- 
tional point : 

Taking the acts referred to in the broad terms of the description in the statute, they 
are not dependent for their legality upon the legislative will, nor do they call for leg- 
islative r^ulation. They are performed in the exercise of a natural right, and are 
not in any sense rights or privil^es conferred by law. 

That was Chief Justice Knowlton who wrote the opinion in that 
case. The same court had previously decided, in reference to a tax 
upon a certain kind of partnership: 

If this tax can be upheld it seems to us that the necessary result will be that the 
legislature has the power to select any business, occupation, or calling carried on, or 
any natural right enjoyed, imder the protection oi our laws, and impose upon it at 
its will a special tax or excise. This would be extending the meaning of the word 
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"commodities" beyond any reasonable limits. Its effect would be to break down 
the limits which the Constitution intended to impose upon the power of the legisla- 
ture for the purpose of seeming the end that all sums rfecessary for the defense and 
support of the Government should, as far as practicable, be raised by the equal taxa- 
tion of the people. 

I claim that the giving of coupons by a merchant is a free gift; it is 
in the form of a discount; it is in the nature of an advertisement, and 
it is a natural right which does not rest upon the behest of sluj legis- 
lature for its operation, and it is not dependent upon the legislative 
will. 

If that is true, and the decisions seem to uphold that proposition, 
how is it that Congress can impose upon that natural right a tax 
which drives it out of existence ? Can it impose it because it is under 
the police power? The decision of all the States I have referred to 
show that it can not be prohibited under the police power. Can it do 
it, then, under the taxing power? Congress, it is said, has no limits to 
the taxing power. I say, gentlemen, that there is a Umit placed upon 
Congress, and it was said by Mr. Yerkes yesterday that there is only 
one proper limit placed upon the taxing power of Congress, but I say 
that there is another limit placed on the taxing power, and that is that 
it shall not be used for the purpose of prohibiting a natural right. 

Mr. CocKRAN. What about the oleomargarine case? 

Mr. Jones. I am just about to take that up. In the oleomargarine 
case, in which this whole proposition was determined (McCrav v. 
United States, 195 U. S., 27), there was a tax placed upon the sale of 
oleomargarine, which was intended to be prohibitive. It was ably 
argued in opposition to that statute that it prohibited what was a. 
perfectly lawful business, but if you gentlemen will read what was 
said in the light of what I have said in regard to a natural right, where 
Massachusetts said they could not destroy a natural right by taxation, 
if you will read this decision you will see that the court very carefully 
avoids deciding that it has the power or that the Congress has the 
power to destroy a natural right. The proposition in that case was 
that although as a general rule a tax of the nature of the one in ques- 
tion would be within the power of Congress, in this case the tax should 
not be within the power of Congress; it is prohibitive, and prohibitive 
of what they claim was a perfectly valid business. The court said: 

Tiet us concede, for the sake of argument only, the premise of fact upon which the 
proposition is based. Moreover, concede, for the sake of argument only, that even 
although a particular exertion of power by Congress was not restrained by any express 
limitation of the Constitution, if by the perverted exercise of such power so great an 
abuse was manifested as to destroy fundamental rights which no free government could 
consistently violate, that it would be the duty of the judiciary to hold such acts to be 
void upon the assumption that the Constitution by necessary implication forbade 
them. 

Such concession, however, is not controlling in this case. This follows when the 
nature of oleomargarine, artificially colored to look like butter, is recalled. 

When you read the decision you wiU find that they refer to the 
various laws of the various States, and they held that the States had 
the power to prohibit the manufacture of oleomargarine. The 
States have that power, and where does it He? It Ues within the 
poUce power, within the power to protect the health of the community. 
We have here, then, a case where they were dealing with a subject 
which fell exactly within the police power of the States, and which 
was not a natural right, aiid which was dependent for its existence 
upon the legislative will, because the legislative will could prohibit it. 
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But, as I have shown you, the legislative will can not prohibit the 

Siving away of a coupon, and therefore the giving away of a coupon 
oes not fall within tne poUce^ power of the State, and that has been 
decided so often that it is foohsh to mention it, as I read to you the 
Ust of supreme courts that have decided the proposition. The giving 
away of a coupon does not fall within the police power of a State; it 
is not within the class of oleomargarine, and it is the one exception 
which the court in the oleomargarine case has made. 

Mr. Underwood. Did not that case turn on the proposition 
whether that tax was levied for revenue or not ? 

Mr. Jones. The court did say whether or not that tax was levied 
for revenue. 

Mr. Underwood. And that ended that particular case? 

Mr. Jones. No; they left themselves open here, because, they said, 
conceding that this tax was levied for the purpose of raising revenue — 
but that IS a perversion of the conceded power of Congress — and that 
it will destroy the business which it affects, conceding all that, it is 
deaUng with a subject-matter which falls within the police power and 
therefore it can be destroyed. But we are not discussing a question 
where we are dealing with fundamental rights which any government 
could consistently violate. 

Mr. Underwood. But have they not repeatedly held that they 
could not inquire into the question as to whether a tax was levied for 
revenue or not; that it was a question for this committee and for Con- 
gress to determine, but not the court, the purposes of levying a tax? 

Mr. Jones. They do not close the door on their power; if you read 
that case carefully you will see that they leave the door open, or leave 
a crack open. 

Mr. Underwood. They never opened the door, though. 

Mr. Jones. They have opened the door. 

Mr. Underwood. Can you cite any decision where they have 
declared an act unconstitutional because it is using the taxing power 
for some other purpose than for the purposes of revenue ? 

Mr. Jones. No; I can not right offhand. Up to the present time 
Congress has not ventured to destroy a fundamental right such as 
they call this one here. 

Mr. Underwood. The 10 per cent tax on State banks was a tax 
levied for destruction. 

Mr. Jones. No; that was a tax levied upon a franchise, not upon 
a natural right; that was a tax upon a right which was conferred by 
a legislature; it is not a natural right to deal in the banking business, 
and that has been decided, and I can cite the cases in Massachusetts 
to that effect. This very case that I cited from Massachusetts was 
founded upon a statute where they imposed a tax upon the State 
banks, ana I have half a dozen cases on that very point. 

Mr. CocKRAN. Do you contend that the power of Congress to exer- 
cise the taxing power is different when it affects some power con- 
ferred by a State ? 

Mr. Jones. Yes. 

Mr. CocKRAN. How does it affect the power of Congress to levy 
taxes? 

Mr. Jones. I say where you can find a natural right not subject to 
legislative will. 
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Mr. Underwood. I would like to have you read that quotation 
from the McCray case again: 
Mr. Jones (reading) : 

Let us concede, for the sake of argument only, the premise of fact upon which the 
proposition is based. Moreover, concede for the sake of argument only that even 
although a particular exertion of power by Congress was not restrained by an express 
limitation of the Constitution, if oy the perverted exercise of such power so great an 
abuse was manifested as to destroy fundamental rights which no free government 
could consistently violate, that it would be the duty of the judiciary to hold such acts 
to be void upon the assumption that the Constitution by necessary implication for- 
bade them. 

Such concession, however, is not controlling in this case. This follows when the 
nature of oleomargarine, artificially colored to look like butter, is recalled. 

So, they are dealing there with a subject-matter that the States, 
in the exercise of their police power, may prohibit, and they say it 
does not violate any of the fundamental rights which are secured 
by the Constitution, and I know of no case where what is conceded 
to be a natural right, not dependent upon the legislative will, has 
been, by taxation or any other power, by the States or by Congress, 
driven out of existence. I ask you to cite me a case of that Kind, 
where a natural right has been prohibited by the taxing power of 
Congress. 

Mr. Dalzell. I would like to ask you a question. You contend 
that these coupons can not be excluded under the taxing power 
because that is the exercise of a police power under the gtiise of 
taxation; furthermore, that they can not be excluded because they 
do not fall within the police power; they are a fundamental right. 
Do you go further and say that Congress can not exclude them under 
its power to regulate packages of tooacco ? 

Mr. Jones. No; I am perfectly free to admit that Congress can 
determine the size of the package, the number of cigarettes, the 
ounces in the package, and what it shall contain and how it shall be 

Sacked, whether it shall contain absolutely nothing; it can do that, 
ecause within its power to raise revenue it has the right to deter- 
mine exactly how much of this tobacco shall be contained in the 
package, so as to see how large the tobacco business is. 

Mr. Dalzell. In other words, outside of the taxing power and 
outside of the police power, it is still within the power of Congress 
to prohibit these coupons ? 

Mr. Jones. No; Congress has the power to require anything in 
connection with tobacco, but these coupons have nothing to do with 
tobacco, because, as you very well know, this bill is so broad that 
when you go in and buy a package of tobacco which is packed in 
any way which Congress may determine, and it is handed to you and 
you pay them ten cents, he puts his hand in another drawer and 
hands you a coupon, and this bill covers that. Congress can deter- 
mine the size of that package and what it shall contain, but if you 
prohibit the giving of a coupon in connection with the package, that 
IS something you have no right to do. 

The Chairman. Congress can prohibit the packing of a coupon 
in the package? 

Mr. Jones. Congress can prohibit the packing of a coupon in the 
package; Congress did that but found that they adopted other means 
of making their gift — that coupon was only representative of a gift — 
and they found other means of doing it, and the law was repealed 
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and since that time nobody has cared to put the law on the statute 
books again, so far as I know. 

I want to read further in the McCray case, because, as I say, this is 
the gist of the situation : 

Let us concede that if a case was presented where the abuse of the taxing power waj 
so extreme as to be beyond the principles which we have previously stated, and where 
it was plain to the judicial mind that the power had been called into plajr, not for 
revenue, but solely for the purpose of destroying rights which could not be rightfully 
destroyed consistently with the principles of freedom and justice upon which the Consti- 
tution rests, that it would be the duty of the courts to say that such an arbitrary act 
was not merely an abuse of a delegated power, but was the exercise of an authority 
not conferred. This concession, however, like the one previously made, must be 
without influence upon the decision of this cause for the reasons previously stated; 
that is, that the manufacture of artificially colored oleomargarine may be prohibited 
by a free government without a violation of fundamental rights. 

That is the reason why the oleomargarine decision was made, 
because it did not violate fundamental rights. If the States have 
never had the power to violate fundamental rights, they never 
could have conferred that power upon Congress, whether they con- 
ferred it by taxation or by police power or by any other power. If 
they never had it, and they never claimed to have it, and their deci- 
sions say they have not got it now, there is nothing to show that 
Congress have got it, because the United States is a government of 
delegated power, and I stand here upon the proposition that Congress 
can not, under the taxing power, destroy fundamental rights sucn as 
are referred to in the McCray case. That is why this law would be 
unconstitutional, and I say that that is the reason why the Supreme 
Court would probably determine that the law was unconstitutional, 
but that consideration does not affect you gentlemen. 

Mr. LoNGWORTH. Let me ask you right here, then the amount of 
the tax, in your opinion, determines the constitutionalitv of the tax? 
Suppose this was a tax of 1 mill on each coupon, would you claim 
. that that was unconstitutional ? 

Mr. Jones. I would say, if it is prohibitive, that makes a different 
consideration. I say that if they determine to raise revenue by the 
imposition of a tax which is upon a natural right, the question is one 
of power; have they the power? I say they have not the power to 
either limit, regulate, or destroy a natural right. 

Mr. LoNGWORTH. Then it does depend upon the amount of the 
tax, does it not ? 

Mr. Jones. No; that would be, in my opinion, just as unconstitu- 
tional, if it is imposed upon a natural right, because they have no 
power to tax a natural right. 

Mr. CocKRAN. No power at all? 

Mr. Jones. No power. It is a question of power, where does 
Congress get its power? It got it from the original States, delegated 
power. The original States could not delegate more than they had; 
they had no right to tax a natural right or destroy it. They have 
repeatedly shown that this is a natural right, to give away one's 
property. 

Mr. CocKRAN. You say the States have not the right to tax a 
natural right? 

Mr. Jones. No. 

Mr. Gaines. You say they have not the right to tax a natural 
right. Have they not the right to regulate it by a tax under the 
pretext of a revenue ? - i;^ — : 
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Mr. Jones. I say that the State has not the power to regulate the 
operation of a natural right. It has any right which depends for its 
exercise upon the legislative will, as was said in Massachusetts or as 
is said in the McCray case, those fundamental rights, to violate which 
would be inconsistent with the Constitution. There are such fun- 
damental rights. 

Mr. Gaines. Are these fundamental rights property rights? Are 
there, then, some species of property which from their nature are 
exempt from taxation? 

Mr. Jones. Is it a property right when I give you a gift? Is that a 
property right? I do not define that as a property right, the right 
to make a gift. 

Mr. CocKRAN. It is a right to dispose of your property. 

Mr. Jones. The right to dispose of your property is not a natural 
right, but the right to make a gift is a natural right. The method by 
which I dispose of my property, my business, for sale for cash or 
otherwise, may not be a natural riffht; that is dependent upon the 
legislative will; but the fundamental right that I have to make a gift 
or my property is not dependent upon the legislative will, and it was 
never conceded to the United States Government to destroy such a 
right as that, either by taxation or otherwise. 

Mr. LoNGWOETH. Then how would a la\y be constitutional which 
• put a tax on a bank check ? 

Mr. Jones. That is not a natural right; it has been repeatedly held 
that the right to carry on business under the law merchant is not a 
natural right, but is a right which depends entirely upon the legisla- 
ture. The legislature can regulate your checks in all kinds of ways. 

Mr. Cockran. Do you think it is a natural right to issue a prom- 
issory note ? 

Mr. Jones. No. 

Mr. Cockran. You have no right to issue a promissory note ? 

Mr. Jones. You have a right to issue it, but that is a contract 
which the Government can regulate; that i& dependent entirely upon 
the legislative will. You say, ^'Thirty days after date I promise to 
pay to so and so.'' You can issue that, but how can you collect with- 
out the law? 

Mr. Cockran. That is not the* question; but is it a natural right 
to issue a promissory note ? 

Mr. Jones. To is^e it: yes. 

Mr. Cockran. Would the legislature have a right to lijnit or destroy 
that? 

Mr. Jones. But the transaction itself is one which depends for its 
validity upon the legislative will. 

Mr. Cockran. Then it is not a natural right? 

Mr. Jones. I will say that it is not a natural right; no. 

Mr. Cockran. What would you define as a natural right? 

Mr. Jones. There is the right to clothe yourself. 

Mr. Cockran. Would not the legislature have a right to tax 
clothing? 

Mr. Jones. Yes; to tax clothing, but not the right to tax the 
privilege of clotliing yourself. It can not tax certain people because 
they wear brown hats or certain other people because they wear black 
clothes. 

Mr. Cockran. But they do tax clothing? 
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Mr. Jones. Certainly; that is a commodity. But I say that anv 
of these fundamental rights which are subject to the legislative will, 
which can be regulated by the legislature, are subject to taxation, 
rights which canDe blotted out by the legislature, which are depend- 
ent upon the legislative will, but when you come to a right which is 
not so dependent, you can not tax it out of existence. 

Mr. CocKRAN. Can you tax it at all? 

Mr. Jones. No; you can not tax it at all. 

Mr. Gaines. If I buy a cigar, you give me a coupon, and that cou- 
pon entitles me to property, does it not? Then could not they tax 
the coupon in my possession, even though they could not tax your 
right to issue it? 

Mr. Jones. This is a tax upon the issuance and redemption of 
these coupons. 

Mr. Gaines. They could not tax the issuance or redemption, but 
could they tax the coupon in my possession when I have received 
it; how aoout that? 

Mr. Jones. They could tax a piece of paper which was in your 
possession; yes, I presume; that piece of paper is representative of 
property, and they could tax that. But these considerations as to 
the extent to which the McCray case goes and the limit which it 
itself sets upon the power of Congress, I say are not controlling with 
this committee. Tne question with this committee is not how far 
the Supreme Court's power goes in passing upon an act of Congress 
and the power of Congress in a matter of this kind, but it is a ques- 
tion whether it is proper and advisable to start out on a proposition 
of this kind. I will tell you why it is not. 

Mr. Longworth. I did not understand your answer to the ques- 
tion I put as to whether the tax of 1 mill on each coupon rather 
than a tax of 2 cents, as provided in this bill, would be, in your opin- 
ion, constitutional? 

Mr. Jones. I say no, it would not be, because it is a tax upon a 
natural right, and the question that now comes before the committee, 
at all events, I say, is doubtful. In my opinion, it is not, in the rigia 
principles of jurisprudence, at all doubtful, but in the chances of 
getting a decision from the Supreme Court on one side or the other 
side of this case, I may say that it is doubtful whether the Supreme 
Court would declare this law unconstitutional. In my opinion, it 
ought to declare such a law as this unconstitutional, but this com- 
mittee is not bound by what the power of the Supreme Court is to 
pass upon the power of Congress. This committee should look to 
the probable consequences of such a law as this. This law takes 
now only the coupons which are attached to tobacco. Why does 
it not take the coupons which are attached to coffee, the signatures 
which Arbuckle, one of the largest coffee manufacturers in the 
world, redeems on his packages of coffee? Why does it not take 
the coupons which are used m connection with the sale of baking 
powder, in connection with the sale of all other articles, and the 
number of them is legion. If it did so, would it not bring down 
upon the members of this committee a deluge of protests from 
the people who are engaged in those businesses? Where does this 
cry for this legislation spring from? It springs from those indi- 
viduals who find that this method of giving away property, this 
method of advertising one's business, hurts them; the shoe pinches, 
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because these people can get away with their business, because the 
American Tobacco Company can do more business in districts where 
they say they are entitled to their fair share of business. No mer- 
chant is entitled to a fair share; he is entitled to as much business 
and as much money as he can get, and it makes no difference whether 
the American Tobacco Company owns 98 per cent or 2 per cent; 
it is the natural right. 

Mr. Randell. 6oes this bill prohibit anything that would inter- 
fere with any of the activities of your company ? 

Mr. Jones. Most assuredly, we issue a coupon in connection with 
our tobacco just the same as the American Tobacco Company does. 

Mr. Randell. Has the American Tobacco Company anything to 
do with the ownership or management of your company ? 

Mr. Jones. I do not think so. The president or our company is 
the treasurer, I beUeve, of the Independent Tobacco Manufacturers' 
Association, which is making such a howl about this bill; he is one 
of the principal officers of this association, which is supposed to be 
represented here in full numbers, and he himself is a tooacco manu- 
facturer and issues coupons, and Mr. Bloch, here, an independent 
manufacturer, the largest competitor of the trust, is opposed to this 
measure on the same grounds, that it will destroy the ousiness. 

Mr. Randell. You feel that this 98 per cent controlled by the 
trust does not interfere with your company ? 

Mr. Jones. Not in the slightest. 

Mr. Randell. You are more afraid of this bill, then, than you are 
of their competition ? 

Mr. Jones. Most assuredly. We can stand on our own feet. 
These little tokens, as they are called — where they can not use any 
other name they bring in the word '^ token'' — are extremely simple^ 
they must be very simple — little tin tags of almost no size. How are 
you going to get a revenue stamp attached to a little hatchet that is 
only about one-tenth of an inch or one-quarter of an inch long? How 
are you going to be sure that all those things, when they pass 
from hand to hand, all those which are now outstanding — and there 
are milHons of them outstanding — I repeat, how are you going to 
be sure that the stamp will stay on^those tags ? Every one of those, 
when presented for redemption, must have a stamp upon it, other- 
wise it is a misdemeanor. Are you going to compel the manu- 
facturers to increase the size of those coupons so that they can put 
a stamp of the proper size, fijced by the Government, upon that. 

Another thing that has not been brought out in this argument is 
this: I, as a manufacturer of tobacco, have to provide my market; 
I have to build up my own market; the retailers do not build up 
their market. How much do you think that card will cost [indicating 
sign card]? That will cost you, in lots of 10,000, probably a quarter 
of a cent apiece. For a certain number of these coupons they will 
cost, say, 2 per cent of the cost of these cards, and the oalance of the 
cost w411 go mto the premium, so that it is a cheaper method of adver- 
tising these different brands of goods than is the billboard and other 
methods of advertising, and the field of advertising finally is opened 
to every one of these manufacturers. Let them go into the same 
method of advertising that we are in, or let them adopt some better 
method of advertising. Do not let them, as Judge Peckham,^when 
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he was chief justice of the court of appeals of New York, said in 
regard to such legislation as this : 

It is quite clear that some or all of these fundamental and valuable rights are invaded, 
weakened, limited, or destroyed by the legislation under consideration. It is evi- 
dently of that kind which is meant to protect some class in the community against 
the fair, free, and full competition of some other class, the members of the former 
class thinking it impossible to hold their own against such competition and therefore 
flying to the legislature to secure some enactment which shall operate favorably to 
them or unfavorably to their competitors in the commercial, agricultural, manufac- 
turing, or producing fields. 

That is Judge Peckham^s language when he sat on the court of 
appeals passing upon the law which upheld the coupon business, 
and I have no douot the court would see its way clear to use similar 
language if it was called upon to pass on this question. 

STATEMENT OF MR..HENET M. EUSSELL, OF WHEELINQ, W. VA., 
EEFBESENTINQ THE BLOCH BEOTHEES' TOBACCO COMPANY. 

Mr. Russell. Mr. Chairman and gentlemen, I represent, as has 
been suggested to you, the Bloch Brothers' Tobacco Company. 
They manufacture and dispose of what is known as '^Mail Pouch" 
tobacco. You may have seen advertisements of ^'Mail Pouch" 
tobacco, and if you have ever traveled through any part of the country 
you have seen it as you went past on the train. They are not con- 
nected in any way with trusts or combinations or things of that sort 
of any kind. The company is a corporation which has been doing 
business for quite a number of years, and has been, during a great 
many of those years, using coupons in the ordinary way for the pur- 
pose of advertising the business, for the purpose of accommodating 
and encouraging customers, and for the purpose of increasing the 
business in that manner. With regard to tne constitutional question, 
my time is very limited, and at any rate I would not care to go into 
that question at present. Mr. Yerkes showed you gentlemen yes- 
terday that he thought the constitutional question was there and 
needed something from him; Mr. Jones has gone into it pretty fully 
this morning, so that I shall not undertake to discuss or talk about 
the constitutional features. But apart from that, even assuming 
that Congress has the constitutional power to enact a bill like this, 
why on earth should Congress do it? What is the reason for it? 
Are you here to assist competitors ? Are you here for the purpose of 
passmg bills that will help people on one side and hurt people on the 
other side of a competitive line of business ? That really is the whole 
purpose of this bill. There is nothing else belonging to it. 

Take the coupon itself, why should you prohibit it, or why should 
you interfere with it by putting a tax upon it? It is not a gambling 
mstitution ; there is not any lottery about it. The man who buys a 
package of tobacco that has a coupon attached to it simply gets the 
coupon in addition to the tobacco, or pays that much less for that part 
represented by the coupon than he would pay if the coupon was not 
there. It is simply to the purchaser a slight difference in the price of 
the package; he is not gambling; he gets tor the price that he pays for 
the package the tobacco, and he also gets the coupon, and that coupon 
represents a portion of an article which he can get by presenting cer- 
tain coupons to the manufacturer. The manufacturer has a list of 
various articles and these articles are of various values and char- 
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acters. So many coupons will procure a certain article, so many 
others a certain different article, and so on; so that what the pur- 
chaser does by getting his package and his coupon is to pay that much 
less than the price that he pays, which is represented by the value 
of the coupon, of what article ne will get upon presenting the coupon. 
There is nothing in the way of a gambling nature; there is nothing 
inamoral, nothing wrong in any way, and nothing which would induce, 
or should induce. Congress to pass a bill the effect of which would be 
practically to prohibit the use of the coupon. 

It is really a method of advertising and advertising in such a way 
as to induce the public to purchase this quality or quantity of tobacco. 
The manufacturer of this tobacco advertises by the coupon and also 
advertises in other ways, and there is no more fault, no more blame 
to be attached to the advertising by the method of the coupon than 
there would be by the advertising by bill posting or other methods 
that are generally used. The purpose of the bill is what? Ordi- 
narily, in my experience, and when I had thought over these things, 
when the Government undertakes to impose a tax upon a thing of any 
kind it is for the purpose of getting revenue for the Government. If 
the Government needs revenue for its various uses and purposes, it 
taxes and gets the revenue by reason of the taxes. Is that the pur- 
pose of this bill ? 

Mr. Underwood. It seems to me that it is conceded that the 

Eurpose of this bill is to prevent, or supposed to prevent, the trust 
:om driving the smaller coinpetitors out of business, who are in 
competition with the trust. You are an independent manufacturer? 

Mr. Russell. Altogether. 

Mr. Underwoop. The policy of Congress for a number of years 
has been against the trusts ; we have not passed a law directly aimed 
at trusts, but we have legislated against them. This legislation is 
undoubtedly intended to be directed against the trust, the buildiQg 
up of a monopoly along that line. What have you to say as to 
wnether this does build up a monopoly, and as to whether such 
lerislation would protect these independent manufacturers? 

Mr. Russell. It does not build up a monopoly. It is manifest 
that the use of these coupons does not build up a monopoly, because 
these coupons not only are used by the trusts, but also by others 
who are not in any way affected or connected with the trusts, for the 
company I represent has not anything at all to do with the trust; 
it uses these coupons. Any other that would choose to do so could 
come in and use coupons in like manner, and the purpose of the 
friends of this bill is to injure and affect the trade and business not 
only of the trusts, if they are using coupons, but of others who are 
using coupons, and to assist and to benefit that portion of the tobacco 
business who are not at the present time using coupons, although 
they could do so if they wanted to. ' 

Mr. CocKRAN. You were here when Mr. Yerkes spoke yesterday? 

Mr. Russell. Yes, sir. 

Mr. CocKRAN. What do you think of that suggestion of his along 
the line of what Mr. Underwood has been suggesting to you, that a 
company doing business all over the country could utilize this system 
of coupons by giving special rates in localities where competition 
eMsts and dift'erent rates where they were free from competition and 
disguise that fact from the general public ? 
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Mr. Russell. I only know what the company I represent does in 
that connection, and there is not anything or that sort practicable in 
the way in which it does its business. 

Mr. CocKRAN. Would that condition which Mr. Yerkes describes 
apply? 

Mr. Russell. I would not think so. I am not sufficiently familiar 
with the methods that the company uses to be able to speak and 
answer that question definitely, but I know that the company I 
represent has its coupons and its packages in such condition and such 
state that the same advantage is given to a person at every point in 
the country; there is no difference and can not be in amount. 

Mr. CocKRAN. I hold here a package of ^^Checkerberry" snuff. 
In the top of that is a coupon entitling the holder to 2 cents in cash. 
If a coupon were placed in the top entitling the holder to 4 cents and 
that were sold in one locality and this were sold in another it would 
have the effect of creating special conditions in that locality and de- 
ceiving the general public ? 

Mr. Russell. Yes, sir. 

Mr. BoNYNGE. How do they conceal it? 

Mr. CocKRAN. It is not mentioned; no person would know that 
except those who bought it. For instance, this package is circulated, 
we will say, in Louisville with a 2-cent coupon; it is sold at one rate 
in Louisville ; but they circulate that with a 4-cent coupon in Detroit, 
and it is sold there with that coupon inside. That difference would 
not be disclosed in the circular. 

Mr. BoNYNGE. One of the circulars produced here this morning 
had on it ^^ double coupon,'' while the other had on it ^'single coupon/' 
indicating that they were giving double the amount in one place. 

Mr. CocKRAN. What I wanted to direct the gentleman's attention 
to is whether that would not have precisely the effect which I have 
described. 

Mr. Russell. Our people would have nothing to do with any such 
transaction as that. 

Mr. CocKRAN. They would not countenance it? 

Mr. Russell. No, sir. 

Mr. Clark. The whole sum and substance of it is that the bigger 
the concern the easier it is for them to make money out of these cou- 
pons, and the reason you are for it is that your concern is oniB of 
the biggest independent concerns in America. 

Mr. KussELL. The reason I am for it is that this bill would affect 
seriously and hurt the concern I represent. 

Mr. Clark. That is because it is a big concern. 

Mr. Russell. It did not begin by being a big concern; it has grad- 
ually grown to be a big concern. 

Mr. Clark. I know all about it. 

Mr. Russell. But it began on very moderate lines, and yet used 
coupons when it was not a very big concern, and a moderate-sized 
concern can do the same thing. There is no reason why a big con- 
cern could use them and the smaller concern not. 

Mr. Clark. Here is the reason of that: You take a big concern; 
it sells an immense quantity of tobacco and it becomes an object of 
profit for somebody to hunt up and collect these coupons, but if it 
IS a little concern and its trade is small then it is not profitable for 
anybody to hunt up the coupons. 



186 TAX ON TOBACCO COUPONS. 

Mr. Russell. If the articles are there ready to be given when the 
coupons are presented, it would pay the man to hunt up the coupons, 
even if the concern had only one article. 

Mr. Pou. Can you tell us the number of presents given away by 
your company by reason of these coupons? 

Mr. Russell. No, sir; I could not; we have never gone into those 
figures. 

Mr. Pou. If this law were passed and the coupons were driven out 
of existence, what effect would that have upon the public; would 
that put down the price of tobacco or put it up ? 

Mr. Russell. I do not see that you could answer that question 
because that would depend altogether upon the kind of competition 
that you would find in various parts of the country and among 
Various manufacturers and sellers. 

Mr. Randell. Is anybody here representing the 98 per cent, the 
trust, the American Tobacco Company, or is this fight between the 
2 per cent, the independents? Is anybody here representing the 
American Tobacco Company? 

Mr. Russell. I do not know of anybody. 

Mr. BoNYNGE. If the coupons were destroyed altogether, could you 
not accomplish the same purpose by reducing the price of tobacco ? 

Mr. Russell. You could not accomplish the same purpose in the 
advertising line, in the inducement tnat you offer people to buy 
your tobacco. 

Mr. BoNYNGE. And the further inducement of having them come 
back to the same seller. 

Mr. Russell. Yes, and get the coupons. The company would 
lose very seriously in the advertising line. 

Whereupon the hearing was closed. 



Appendix. 

Memorandum Submitted by Mr. Benjamin Pearson. 
[See page 165.] 
To the honorable Committee on Ways and Means: 

"CHECKERBERRY SNUFF." 

The following table illustrates the iniquities of the *' Coupon" system: 
"Checkerberry snuff" is put up in 1-ounce decorated tin cans, which retail for 5 

cents each, of which there are 28 packages in a carton, sold as IJ pounds, which gives 

4 ounces free snuff. 
Each 1-ounce package contains a 2-cent cash tag or "coupon." The following 

table gives the cost of this 28 ounces, without the cost of the snuff contained in the 

packages: 

28 1-ounce tin cans (decorated) at $6 per M $0. 168 

Should cost about 6 cents per pound to flavor if pure oil of wintergreen or 

oil of sweet birch is used 105 

Internal-revenue stamps, at 6 cents per pound 105 

Cartons, packing cases, printing, etc. , at 2 cents per pound 0375 

Freight (average) 1 cent per pound 0175 

28 cash ^'coupons," at 2 cents each 56 

Total cost without snuff 993 
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Jobber sells this 28-ounce package for fO. 84 

Manufacturer sells same 28 ounces to jobber at ".':.. .84 

Less 10 per cent ^ 084 

.756* 

Less 2 per cent, ten days 015 

.741 

Nets manufacturer on wrong side of ledger 252 

Or in other words, at a net loss of 25.2 cents, not including cost of snuff, cost of 
manufacture, or any other cost, including selling. 

It may be said that only about 60 per cent of tags or "coupons" are redeemed, 
but common sense will tell anyone that a cash coupon for 2 cents is no more likely 
to be thrown away than any other kind of money, particularly when these coupons 
are redeemable at any store selling this snuff at retail. 

Respectfully submitted. 

Byfibld Snuff Company, • 
Benjamin Pearson, FresidenL 

Byfield, Mass., March 8, 1908. ^ 



Additional Statement Submitted by Mr. John Hall Jones. 
[For Mr. Jones's other statement see pages 168-183.] 

The following States have, through their supreme courts. Federal courts, or minor 
courts, declared that the giving of coupons in connection with the sale of goods, can 
not be prohibited directly or indirectly, whether the means used is taxation, license, 
or regulation, according as the facts in each case were respectively presented : Alabama, 
Massachusetts, Rhode Island, Vermont, Maryland, North Carolina, Mississippi, 
Washington, Georgia, New York, New Hampshire, Virginia, California, Nebraska, 
Arkansas, and Oregon. 

Now, many of these decisions are based on the fourteenth amendment to the 
United States Constitution, securing the liberty of the citizen to engage in a lawful 
business against legislative interference, and protecting his natural and constitu- 
tional rights. 

Now, this committee is asked to use the power of Congress by taxation to destroy 
what the States have said can not be lawfully destroyed — that is, to do indirectly 
what the fourteenth amendment says must not be done — thus nullifying the force 
of the decisions of the courts of last resort of the several States that have passed upon 
the subject. 



Additional Statement Submitted by Hon. John W. Yerkes. 
[See page 161.] 

April 6, 1908. 
Mr. W. K. Payne, 

Clerk Ways and Means Committee^ 

House of Representatives, 

My Dear JVIr. Payne: In an argument made by me last Thursday before the 
Ways and Means Committee, and referred to by you over the phone this morning, I 
noted the fact that certain independent tobacco manufacturers who, at the hearings 
in 1903-4 of the bill H. R. 6, introduced by Representative Tawney, opposed the 
passage of that bill which prohibited the use of coupons, etc., in statutory packages 
of tobacco, had since that date sold their plants to the American Tobacco Company, 
or its allied companies. 

By referring to pages 61 to 65, inclusive, of the hearings before your committee 
December 17, 1903, and January 15, 1904, you will find the names of the independent 
tobacco manufacturers who signed the memorial opposing the passage of the bill. 
Of those independents, the following have sold their plants to the American Tobacco 
Company, or the "trust," as appears by the petition filed by the United States of 
America against the American Tobacco Company and others, in New York, to wit: 
Lupfert Scales Company, the Nail and Williams Tobacco Company, Spencer Bros., 
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the F. R. Penn Tobacco Company, and the Bland Tobacco Company. There are 
possibly others, but these are the only ones that I can positively make a statement 
conceriiing from the records. 
Very truly, yours, 

John W. Yerkbs, 



Note. — This list of names referred to in the above letter of Mr. Yerkes is as 
follows: The Bloch Brothers Tobacco Company, by Samuel S. Bloch, president; 
R. P. Richardson, jr., & Co., Incorporated, by R. P. Richardson, jr., president; 
Brown & Williamson, Winston-Salem, N. C, by Geo. T. Brown; Bailey Brothers, 
Winston-Salem; Liipfert Scales Company; The Whitaker-Harvey Company, byT. S. 
Rucker, secretary and treasurer; Tavlor Brothers, Winston, N. C; F. M. Bohannon; 
Universal Tobacco Company, by V. t). Paul, vice-president and secretary. New York, 
N. Y. ; The F. R. Penn Tobacco Company, by F. R. Penn, president, Reidsville, N. C. ; 
Commonwealth Tobacco Company, by R. J. Snead, vice-president, Richmond, Va. ; 
The Pinkerton Tobacco Company, Jno. W. Pinkerton, president, Zanesville, Ohio; 
H. Motley Company, Reidsville, N..C.; C. M. Benninghaus, Baltimore, Md.; Nail & 
Williams Tobacco Company, per Geo. D. Bow, Louisville, Ky. ; Spencer Brothers, 
Martinsville, Va.; M. D. Bailey, Winston-Salem, N. C.; H. N. Martin Company, 
Louisville, Ky.; R. P. Richardson, Sr., & Co., Reidsville, N. C; Chas. Gross & Co., 
Philadelphia, Pa.; Bland Tobacco Company, by R. P. Hamilton, secretary and 
treasurer, Petersburg, Va.; Berry-SuhlingTobacca Company, by T. D. Berry, secre- 
tary, Bedford City, Va.; Hancock Brothers & Co., Lyncnburg, Va. 
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